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PKEFACE 



This book is not intended to lay out a general 
system of the philosophy of law, nor to give a 
classified view of the whole contents of any legal 
system, and it does not profess to compete with the 
many works which have aimed at one or both of 
those objects. It is addressed to readers who have 
laid the foundation of a liberal education and are 
beginning the special study of law. Such a reader 
finds, in the new literature he has to master, a 
number of leading conceptions and distinctions 
which are assumed to be familiar, and are so to 
lawyers, but which, for that very reason, are not 
often expressly stated, still less often discussed, 
and hardly ever explained. He has not only to 
discover for himself, often with much bewilder- 
ment, the actual contents of legal terms, but to 
realise the legal point of view and the legal habit 
of mind. Law seems to the layman, at first sight, 
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to make much of trifles and to disregard 
matters. Again, some speculative problems 
capable of giving much trouble in tlie actual 
practice aud administration of the law, while others 
are seldom or never heard of in court ; and it is 
hard for the layman or the novice to distinguish 
the two kinds. In this as in other sciences every 
one must make his way through the stage of 
confusion and illusion in his own fashion. But, 
though it is his own work which no one else can 
do for him, it is possible for those who have passed 
beyond that adventure to be ready with a helping 
hand and a warning voice. 

In the first part of this book I have tried to set 
I'orth, in langu^e intelligible to scholars who are 
not yet lawyers, so much of the general ideas 
underlying legal discussions as appeared needful 
for the removal of the most pressing difficulties. 
Not much wiE be found about constitutional or 
criminal law ; not because I underrate their actual 
importance, but because they do not, aa a rule, so 
much require this kind of explanation, and their 
exceptional problems, when they do occur, ai-e too 
hard for novices, and are best left for a riper stage. 
Quotation and criticism of other modem writers' 
opinions have been, with rare exceptions, purposely 
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avoided as useless aijd distracting to those for 
whom I mainly write. Any detailed acknowledg- 
ment of my otUgations will therefore not be 
expected. Among the authors of past generations 
I owe most, bo far as I can judge, to Savigny ; 
among recent and living ones to Maine, Ihering, 
and my friend Mr. Justice Holmes of Massachusetts, 
learned readers and advanced students will easily 

that the philosophy of the EngUsh or '" analytical " 
school is not mine ; nevertheless I have learned 
much from Hobbes, and hold acquaintance with his 
work at first hand indispensable for all English- 
speaking men who give any serious consideration 
to the theoretical part of either poUtics or law. 
It may be that I love Hobbea a little too well to 
be peifectly just to his successors, who, to my 
thinking, have often got more praise than they 
deserved for repeating Hobbes's ideas in clumsier 
and really leas exact words. But, as I am not 
undertaking a critical estimate, this is but a matter 
of personal taste, and of no importance to the 
reader. 

While I have endeavoured to be as clear as 
possible, I have not attempted to make funda- 
mental and difficult problems look easy. The 
cheap (acility that comes of gliding over hard 
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places can only be found a dear bargain in the 
eni Sometimes I have allowed myself to devote 
a few sentenceB or even a paragraph to readers who 
have to some extent mastered the language and 
methods of philosophy. This, I hope, will nob be 
unwelcome to such as have taken honour degrees 
in classics, especially in the Oxford School of 
Literae Sumaniores. 

The second part of the hook aims at an end not 
really dissimilar in kind, but it is more practical 
and more exclusively addressed to students of the 
Common Law, the system according to which 
justice is administered in almost every part of 
the English-speaking world except Scotland and 
(if that be a real exception) Louisiana. Like the 
Roman law, that system is embodied in a special 
and technical literature governed by its own 
authoritative conventions, acceesible only through 
its own apparatus of reference, and available for 
any practical purpose only on condition of under- 
standing its peculiar methods. The use of law- 
books and the appreciation of legal authorities can 
be fully learned only by assiduous practice ; but 
here, again, it has long seemed to me that some- 
thing can be done to lighten the first steps of the 
beginner, and this is what I have tried to do, No 
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practical art can really be taught; one man can 
only help another to learn ; but it ia common 
experience that such help will often save a great 
deal of trouble. Certainly no man ever learned 
to shoot by being lectured on the construction of 
a rifle, and yet such lectures are a regular part of 
musketry instruction. So far as I know, the 
experiment has never been made, in the eaae in 
hand, for the same purpose or in any very similar 
manner, though different parta of the subject have 
been touched upon by several writers, both English 
and American, on legal studies and literature, and 
notably by Kent. Possibly a connected account of 
the sources and authorities of English law, aa they 
have come to be in modern practice, may be oi' 
interest to some of the Continental scholars, especi- 
ally Frenchmen, who of late years have brought 
admirable industry and intelligence to bear on our 
methods of conducting both political and judicial 
af!tair8. But I have written, in the first place, for 
OUT own learners of the Common Law on both sides 
of the ocean, and my work stands to be judged by 
their proof in using it. If they find it useful I sh;tll 
be well content, even more content than if I should 
perchance convince a mature philosopher or econo- 
mist that the science of law has some right to exist 
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It will be seen that the two parts of the book 
are to some extent independent of one another ; and 
any reader who so chooses can, without much 
inconvenience, disregard the logical order of gener- 
ality and take the second part first. However that 
may be, the combination of the two in one volume, 
and the preference of English examples and illustra- 
tions in the first part, are intended as a protest 
against the habit of regarding "jurisprudence" as 
something associated with a little knowledge of the 
laws of every country but one's own. 

Some chapters and parts of chapters have 
already been printed in the Harvard Law Heview 
for whose hospitality I hereby return my best 
thanks, and others in the Law Quarterly Review. 

F. P. 
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SOME GENEEAL LEGAL NOTIONS 
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CHAPTEK I 



THE NATURE AND MEANING OF LAW 



We find in all human sciences that those ideas Difficulty 

. n 1 of the most 

which seem to be most simple are really the most general 

ideas in all 

difficult to grasp with certainty and express with sciences, 
accuracy. The clearest witness to this fact is 
borne by the oldest of the sciences. Geometry. No 
difficulty whatever is found in defining a parabola, 
or a circle, or a triangle. When we come to a 
straight line, still more when we speak of a line 
in general, we feel that it is not so easy to be 
satisfied. And if it occu^ra to us to ask the 
geometer what is the relation of his "length 
without breadth" to the sensible phenomena of 
space, matter, and motion, we shall find ourselves 
on the verge of problems which are still too deep 
for all the resources of mathematics and meta- 
physics together, A philologist will be ready 
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enough with his answer if we question him on the 
Greek or the Slavonic verb. K we ask him what 
is a verb in general we may have to wait a little, 
and if we ask him to account for langui^ itaelf 
we shall lind ourselves again in a region of doubt 
and contention. It is not surprising, then, that the 
student approaching the science of law should find 
the formal definiteness of its ideas to vary inversely 
with their generality. No tolerably prepared candi- 
date in an English or American law school will 
hesitate to define an estate in fee simple : on the 
other hand, the greater have been a lawyer's 
opportunities of knowledge, and the more time he 
has given to the study of legal principles, the 
greater will be Ms hesitation in face of the 
apparently simple question. What is Law ? 
No com- In fact, a complete answer to this question is 

fiieory Qot possible unless and until we have a complete 
M-liliotit theory of the nature and functions of Iiuman 
thwry of society. Yet we cannot afford to wait for such a 
^"jpV theoiy, for we are bom into a social and political 
™eraJU ^ world from which we cannot escape. Rule, custom, 
and law beset ns on every side. Even if at this or 
that pomt we go about to defy them we cannot 
ignore them ; and the possible points of revolt, as 
reflection will show, are really bu 
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I THE NATURE AND MEANING OF LAW 5 

such kinds of life as are called lawless. We have 
to ahide the law whether we will or no; and to 
abide it, on the whole, in obedience rathe^ than in 
resistance. The French Eevolution seemed, and in 
many respects was, a fundamental catastrophe : but 
it appeared, as things resumed a settled frame, that 
a large proportion of French institutions, traditions 
of policy, and positive laws too, had survived the 
Eevolution. If then we are to obey with under- 
standing, we must endeavour to understand so 
much as is needful for the purpose in hand, 
relying on the most approximately certain data that 
we can command. 

Man cannot live alone ; the individual cannot Society 

cannot 

do without the family ; and although family groups exist with 
can be conceived as independent and self-sufficing, of social 

order. 

the family has from very early times been in like 
manner part of a larger society, whether it be a 
clan, a tribe, or a nation, with which it is bound 
up. No society can continue without some uniform 
practice and habits of life. Individual impulse has 
to be subordinated to this need; and this sub- 
ordination is a never-ending process. Hence there 
must be rule and constraint; and not the less so 
because, in one sense, the aims of the society and 
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ot the iudividual coincide. On the ^vrlidle «nd in 
the long run the interest of ihe indrvidiul is that 
tto/:iety should exist This is obrionslT true; but 
it in far from obviously true, indeed it seems not 
U) lie true, that his interest coincides always or 
everywhere with the interest of the society whereof 
he in a lueniber, either as it really is or as it seems 
U) be to those who conduct its afiairs. Society 
itniHin inU) existence because its members could not 
live without it; but in continuing to exist it 
forthwith aims at an ideal, and that ideal is for the 
aociety and not for the individual member. The 
Htind for iiiternal order is as constant as the need 
foi' external defence. No society can be stable in 
which either of these requirements substantially 
fails to be provided for ; and internal order means 
a great deal more than the protection of individuals 
against wilful revolt or wanton lawlessness. Ex- 
press and definite forms of association are required 
tor the fulfilment of these purposes and the main- 
tenance of a perpetual succession from one genera- 
tion of men living in society to another. When 
established, these forms embody and preserve the 
individual character of every self -maintaining 
community. In the sum of such forms, as express- 
ing and determining in each case the conditions of 
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collective life and well-beiug, we have the State, 
We say well-being with reference to the ideal and 
not with reference to the actual success attained. 
Some States have secured the well-being of their 
members much better than others, and the less 
successful ones may he called relatively bad. or in 
some cases even very bad. Still an inferior social 
oi^anisation, though measurably worse than other 
and better forms, is immeasurably better than none. 

Further, if the State is to be permanent, we The stata 

needs rules 
need more than the existence of some kind of bin-iing on 

, social rule. We conceive many rules, the common snch. 
and fundamental ones in matters of right and 
wrong, for example, to be binding on men simply 
as rational and social beings, without regard to 
any positive institutions. But this will not suffice 
for the State, which is an association for living 
together in definite ways. There must be rules 
binding the members of the State not merely as 
human or rational, but as members of that State ; 
and tliis is not affected by the fact that to some 
extent, perhaps to a large extent, such rules include 
the matter of universal or more highly general 
duties which are of antecedent and independent 
force. Wherever any considerable degree of civil- 
isation has been reached, we lind means appointed 
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by public authority for declaring, administering, 
and enforcing rules of this kind. In dealing with 
these rules, as with all others, both the persons 
administering them and those whose interests are 
affected have to attend not only to the rules or 
principles themselves, but to the conditions under 
which they become applicable, the mode in which 
they are applied, and the consequences of their 
Such rules application. The sum of such rules as existing in 
law. a given commonwealth, under whatever particular 

forms, is what in common speech we understand 
by law; the publicly appointed or recognised 
bodies which administer such rules are courts of 
justice. By justice, in this usage, we mean not 
only the doing of right, or the duty thereof, as 
between man and man, but the purpose and en- 
deavour of the State to cause right to be done. 

In modern times and in civilised countries we 
find the work of courts of justice carried on by 
permanent officers; it is a special kind of work, 
and the knowledge of law is a special kind of 
knowledge which can be acquired only by a pro- 
fessional training. Law has developed an art and 
a science of its own just as much as medicine. 
These conditions are now so usual that we might 
easily think them necessary ; but they are not so. 



Law not 
necessa- 
rily pro- 
fessional 
or official. 
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Law and legal justice can exist without a profession 
of judges or advocates ; and where a legal profession 
exists, its divisions, and the relation of its branches 
to one another, have varied and still vary to a 
wide extent in highly civilised countries and down 
to our own times. Thus at Eome under the later 
Eepublic and the early Empire there was a class 
of highly skilled advocates, and under the Empire 
there was something like a Ministry of Justice, but 
for a long time there was nothing answering to the 
ordinary judicial establishments of modem States. 
In England it does not appear that before the 
Norman Conquest there was any distinct legal 
profession at all, and in the succeeding Anglo- 
N"orman period there were professional or at any 
rate skilled judges, but no professional advocates. 
In Iceland, about the same time, there was a highly 
technical system of law ^ ; courts were regularly 
held, and their constitution was the subject of 
minute rules; and there were generally two or 
three persons to be found who had the reputation 
of being more skilled in law than their neighbours. 
Yet with all this there were neither judges nor 
counsellors in our modern sense. It is the ad- 

^ Tliere is quite enough to support this statement apart from 
the elaborate pleadings set out in the present text of the Njals 
Saga, which are believed to be of much later introduction. 
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ministratioa of justice with some sort of regularity 
that marks the existence of law, not the complete- 
neas of the rules administered, nor any official 
character of those who administer them. 

There has been much discussion about the 
relation of custom to law. Custom, except in 
distinctly technical appHcationa which are really 
part of a developed legal system, seems to have no 
primarj' meaning beyond that of a rule or habit of 
action which is in fact used or observed (we may 
perhaps add, consciously used or observed) by some 
body or class of persons, or even by one person. It 
was the " custom " of Hamlet's father to sleep in his 
orchard of the afternoon. In tlie MoHe. (TArthur 
istantly read of a " custom " peculiar to this 
or that knight ; for example. Sir Dinadan had auch 
a custom that he loved every good knight, and Sir 
Galahalt, " the hault prince," had a custom that he 
would eat no fish. And it is still correct, though 

I common than it was, to use the word in this 
manner. Often ciistom is the usage of some class 
or body less extensive than the State, such as the 
luliabitants of a city, the members of a trade. But 
it can have a scope much wider than the limits of 
the State. The Church, which of course is not 
bounded by any State, and in the medieval view 
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could not be, had her own citstoms and refused to 
let any secular power pass judgment on their 
validity. No constant relation to law or judicial 
authority can be predicated of custom. It may or 
may not be treated as part of the law. Much law 
purports to be founded upon custom, and much 
custom has certainly become law. The extent to 
which this has happened, and the manner in which 
it has been brought about, are matters of history in 
the legal system which each particular State has 
developed or adopted. We shall have to return to 
this when we consider the sources and forms of the 
law of England. So far the word " custom " may 
be said to suggest the notion of potential or in- 
cipient legahty. But on the other hand much 
custom is quite outside the usual sphere of law. 
Still the word has a certain ethical force tending to 
confine its use to those habits which the persons 
practising them recognise as in some way binding. 
Such are, to take a conspicuous example, customs 
of tribes and castes which have a religious character. 
" Customary " carries more weight, though it may 
be only a little more, than " xisual '■." In the 
weakest case we mean by custom a little more than 

' See Littrf, a.v. Coutiwic. Perhaps this tendcucy 13 more 
marked in French than in Engliah, 
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habit, for one may have habits of an automatic or 
mechanical kind of which one is barely or not at 
all conscious. It is hardly needful to add that a 
great deal of law, at any rate of modern law, has 
not any visible relation to pre-existing custom. 

"Practice," in the modern usage of the legal 

profession, signifies a particular kind of custom, 

namely, that by which a court of justice regulates 

the course of its own proceedings. 

Moral law, We have used the word Law, so far, without 

natural law 

or law of any epithet, the sense in which we have used it 
being that which is commonly understood where 
nothing^ in the context requires a different one. 
But the word has other usages more or less analog- 
ous to the principal meaning. Moral law is the 
sum of the rules of conduct which we conceive to 
be binding on human beings, generally or with 
regard to the circumstances of a particular society, 
so far forth as they are capable of discerning 
between right and wrong; but it may also mean 
the rules to which the members of a particular 
society are actually expected, by the feelings and 
opinions prevalent in that society, to conform. 
Sometimes the distinction between actual and ideal 
rules of conduct is marked by speaking of moral 
rules, or of " positive morality," when we mean the 
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rules accepted in fact at yiveu times and places, 
but of "natural law " or " law of nature " when we 
mean such rules as are universally accepted, or iu 
our opinion ought so to be. Positive morality may 
lie, and in many times and places is known to have 
been or still to be^ contrary to universal morality or 
natural law. The supposed duty of a Hindu widow 
to bum herself with her husband's corpse is a 
striking example. 

The rules observed, or generally expected so to t 
he, by the governments of civilised independent 
States in their dealings with one another and with 
one another's subjects are called the Law of Nations, 
or International Law. We are not called upon to 
consider here whether they are more nearly analog- 
ous to the law administered by courts of justice 
within a State, or to purely moral rules, or to those 
customs and observances in an imperfectly organised 
society which have not fully acq^uired the character 
of law, hut are on the way to become law. This 
last mentioned opinion is my own ; but I do not 
deem this a fit place for dweUing upon it. The 
whole matter is much disputed, and cannot be 
effectually discussed without assuming a good deal 
both of law and of the history of law to be known. 

Bodies of rule or custom existing in a limited 
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section of a community, and enforced by the 
"Uw" for opinion of that section within itself, are often 
I Kodtii called laws : as when we speak of the laws of 
honour, or the law8 of etiquette. It is to be 
remembered that in medieval Europe the " law 
of arms " was for the persons affected by it a 
true and perfect law, having its courts, judges, 
and compulsory sentences. In modern times this 
use of the word seems to be avowedly metaphorical. 
Sometimes we hear of " the code of honour-, " which 
caimot be justified even as a metaphorical license : 
a code, as we shall see later, being essentially a 
collection of articulate and definite rules or state- 
ments, and generally purporting to proceed from 
a definite authority. 

In English we use the word Law in a con- 
crete sense to mean any particular rule, having 
the nature of law in the abstract sense, which ia 
expressly prescribed by the supreme power in the 
State, or by some person or body having authority 
for that purpose, though not generally supreme. 
A law, in this sense, is the exercise of a creative 
or at least formative authority and discretion ; the 
power that made it might conceivably have chosen 
to make it otherwise. The rule ia such because 
a definite authority has made it so ; it lay in 1 
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lawgiver's hand what it should be. There is an 
element, at least, of origination. Application of 
existing principles, however carefully worked out, 
and however important it may be in its results, is 
not within the meaning. Therefore, although declara- 
tions of legal principles, or interpretations of express 
laws, by courts of justice may well be said to form 
part of the law, and so to be law in the abstract 
sense, we cannot say of any such declaration or 
interpretation that it is "a law."^ When we are 
using the term in this concrete sense it is not only 
correct enough for ordinary political purposes, but 
correct without qualification, to say that " Laws 
are general rules made by the State for its sub- 
jects." ^ The plural " laws " is ambiguous, and the 
context must determine in which sense it is used. 
It may cover both meanings, as when we speak of 
"the laws of England" as including the whole 
body of English law, both what has been enacted 
by Parliament and what is derived from other 
sources. It is quite possible for the administration 
and development of "law" and the production of 

^ When some part of the general law has been designated by 
the context, it may afterwards be referred to as "a law," i.e. a 
portion of law, without reference to its being an express enactment 
or not, as if we say, * ' The law of slander by spoken words is not 
a reasonable law." 

2 Raleigh, ElemerUary Politics^ ch. v. init. 
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concrett' " laws " to be iu the same hands to a 
greater or less extent. Thus a decision of an 
English Superior Court ia law unless and until 
revei-sed or overruled by a higher Court ; a rule 
of procedure made by the Judges under the powers 
conferred on them by the Judicature Acts is a 
law, though English - speaking lawyers do not 
commonly call it so, because it ia more convenient 
to use the appropriate term " Eule of Court." In 
like manner an Act of the Imperial Parliament, 
or an Order in Council, or an Ordinance made by 
the Legislature of a Crown Colony, is a law, though 
almost always called by the more specific name, 
I, This concrete usage ia extended to all aorta 
of express rules made and recorded for the 
guidance of human action in all sorts of matters, 
both serious and otherwise. Clubs and societies 
have their laws ; there are laws of cricket and 
laws of whist. As might be expected, the dis- 
tinction between the concrete and the abstract 
sense is not always exactly observed in popular 
usage. One might say without impropriety : " It 
is a law of journalism that an editor shall not 
disclose the authorship of an unsigned article with- 
out the writer's consent," although " rule 
" custom " would be more accurate. 
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It 13 proper to note that the ambiguity of the EngUaii 
word law seems peciilinr to English among the eludes 
chief Western languages. Law in the abstract, the "lei." 
sum of rules of justice administered m a State and 
by its authority, is ins in Latin, droit in French, 
dii'itto in Italian, Hecht in German. For the ex- 
press rule laid down by an originating authority 
these languages have respectively the quite distinct 
worfa lex, hyi^ lei/ge (the Trench and Italian words 
being modern forms of the Latin one), Gesetz. 
Thus an Englishman tends, consciously or not, 
to regard enacted law as the typical form : it is 
hard for him not to identify laws (as the plnral of 
" a law ") with Law. Frenchmen and Germans, 
on the other hand, are more likely to regard loi 
or Gesetz as merely a particular form of droit or 
Recht, and not neceaaarily the most important form. 

On the other hand, these Latin and other -lus/'eto. 

includo 

names for law in the abstract (ins, droit, diritto, "law "and 

" Secht) correspond also to our distinct English word 

' In some French phrases divit and loi run intn one another, 
E.g. "homme de loi." "Droit natnrel" and "loi natarelle," 
"droit dea gena," and "loi dm natiDna," ars conTartiblB tarniEj. 
Tbe like Uxity as between lex, leges, and iiia is common in 
medieval Latin. In German, bo far as I know, lieclit and Otisel: 
axe never interchangeable. Ocaclz means a mle which is in bet, 
not only by riglit or wrong philosophic oonstniction, "sot" by 
a deGoite authority, and even in ligiinitiTC nses this primary 
meaning ia not loat sight of. 
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right in its substantive use. This leads to verbal 
ambiguities, and gives occasion for confusions of 
thought, which are perhaps not less inconvenient 
than any consequences of law having to stand for 
both ius and lex in our language. 

From the concrete use of the word law we have 
"law "in by extension the term "law" or "laws of nature" 
in the language of natural philosophy, or science 
as it is now commonly called, though in truth it 
is but one kind of science. Here the word has a 
wholly distinct meaning from those we have hitherto 
mentioned. It signifies any verified uniformity of 
phenomena which is capable of being expressed in 
a definite statement, and by "the laws of nature" 
we mean the sum of such uniformities known or 
knowable — in other words, the uniformity of nature 
as a whole. Doubtless this language originally 
implied a belief that uniformity in nature, whether 
general or particular, is due to will and design in 
some way analogous to those of human princes and 
rulers ; but it has long ceased to have any such 
implication as a matter of necessity or even of 
common understanding.^ No one thinks of Grimm's 
Law, or other " laws of phonetics," as anything but 



1 Cp. Mr. John W. Salmoncl on " The Law of Nature," Z. Q, i?., 
xi. 121 142 
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compendious expressions of more or less generally 
observed facts in human speech, or in particular 
groups of languages. Further, this meaning has 
been carried back into the region of moral and 
political science, as when we speak of the laws of 
political economy or history. We may even say, 
if we please, though it would hardly be elegant, 
that the laws of history are exemplified in the 
history of law, thus using the word in the primary 
and the derivative sense in the same sentence. 
Here the term has quite lost its ethical associations; 
in fact those who insist most strongly upon the 
ethical element of law in its primary sense are 
perhaps those who are most likely to object to this 
usage. Such a phrase as laws of political economy, 
laws of history, laws of statistics, has no depend- 
ence whatever on any conception of a tribunal or 
a lawgiver, or of doing justice. It signifies only 
the normal results, as collected by observation or 
deduced by reasoning, of conditions, and (where 
human action is concerned) habits and motives, 
assumed to exist and to have effect. Whether we 
like those results or not; whether and to what 
extent the conditions are within the control of 
deliberate human action ; and in what direction, if 
at all, we shall endeavour to modify the conditions 



20 FIRST HOOK OK JURISPRUDENCE <. 

or counteract tlie results, — may be matters deserving 
to be most carefully weighed : but they belong to 
a different order of considerations. Physicists have 
studied what are called the laws of electricity tni 
it has become possible to light our houses with 
electric lamps. The occupier of a house so lighted 
can turn those laws to account whenever he pleases, 
and for so long as he pleases, provided that every- 
thing ia in order, and in that sense he can control 
them. But his reasons for wanting or not wanting 
to light up a particular room at this or that boo* 
have nothing to do with electrical science. The 
fact that a stone lies on the ground ia an esaraph 
of the " law of gravity." My desire to pick it up, 
followed by the act of picking it up, does not affect 
the "law," — in other words, that particular aspeo^ 
of the uniformity of nature, — in any way ; it only 
varies the example. A well-to-do man going abroad 
lets his house to a friend at a nominal rent : the " laws 
of political economy " have nothing to say to this : 
the transaction is not such an one as economists coQ' 
template. In short, the " laws of nature " are, for th< 
lawyer aud moralist, matters not of law at all in tlieB 
sense, but of pure faet. And this applies equally 
to the so-called laws of human action in so for ; 
human action is a subject of scientific observation. 
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We may now leave aside tlie secondary 
derivative meanings of " law " or " laws," aud attend 
only to such rules as are recognised and administered 
in a commonwealth, and under its aiitliority, as 
binding on its members. Thus far we liave said 
nothing about the enforcement of tlie rules. In 
a modern civilised State it is well uuderatood that, 
if resistance is made, the power of the State, or 
such part thereof as may be needful for the pur- 
pose, will be put forth to overcome it. Only the 
commonest knowledge of affairs aud events, as they 
occur day by day, is req^uired to assure us that the 
commissiou of acts forbidden by law, or disobedience 
to the orders of a court of justice, is likely to have 
unpleasant conseq^uences in various degrees and 
kinds, according to the nature of the case and the 
system of law and government existing at the time 
and place, and that much work and thought are 
spent on behalf of the State in making that like- 
lihood approach as near as may be to certainty. 
Common knowledge no less informs us, it is true, 
that the pubhc servants of even the most highly 
organised State do not attain constant or uniform 
success in thia endeavour. Some offenders escape 
&nd some laws are disregarded. But the State is, 
on the whole, prepared to compel its members to 
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obey the law, and does, on the -whole, exercise a 
eSective compulsion ; that is to say, it will andl 
can make compliance with the law preferable 1 
disobedience for moat men on most occasions, 
the application of fitting means through its ofGcen 
appointed for that purpose. K this much t 
be affirmed in a given society at n given time (sayi 
a minor South American republic when a revolutiom 
is at its height), that society is in a condition i 
political anarchy for the time being, or at least t 
functions of the State are suspended. In fact i 
find the will and power to enforce the law bw 
public authority to be stronger in proportion i 
the commonwealth is more settled, more prosperoiu 
and more refined. " Tlie magistrate beareth no( 
the sword in vain." Hence it is natural for i 
living in a civilised State to regard this public wi^ 
and power of causing the law to be observed i 
belonging to the very essence of law. The appointea 
consequences of disobedience, tlie sanctions of law 
as they are commonly called, seem to be not only 
a normal element of civilised law, but a necessary 
constituent. Law without a sanction, and that 
sanction in the hands of the State, can, in this way 
of thinking, easily appear like a contradiction in 
terms. 
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Any such view, however, will be found hard to Euforoe- 
reconcile witli the wituess of history. For we find, Iaw by the 
if we look away from such elaborated systems aa reiutireiy 
those of the later Eoman empire and of moderu 
Western governments, that not only law, but law 
with a good ,deal of formality, has existed before 
the State had any adequate means of compelling 
its observance, and indeed before there was any 
regular process of enforcement at all. We have 
already vouched the Icelandic Sagas to show that 
law can do without a legal profession : we may 
vouch them to show no less clearly that it can 
do without a formal sanctioa. More than this, 
we find presented among the antiqiiities of legal 
systems, and notably in archaic forms and solem- 
nities, considerable traces of a time when the juris- 
diction of courts arose only from the voluntary 
submission of the parties : and this not only as 
between subject and subject, but as between a 
subject and the State *. We need not doubt that 
effectual motives for submission could be brought, 
sooner or later, to bear on unwilling subjects. The 
man who did not submit himself to law could not 
claim the benefit of the law ; there was no reason 

' The liUtorj of English crimiiial procedure afforda at least ouo 
striking illuatration ; but I ptirjiosely avoid a digresNion. 
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why every man's liaud should not be against him. 
Outlawry, now all but obsolete even in name, was 
the formal expression of the archaic social rules by 
which law waa gradually made supreme. Again, 
archaic procedure shows us a period in which a 
suitor may obtain judgment, but must execute the 
judgment for himself. The most the State will 
do for him is to come eventually to hia aid if the 
adversary or the adversary's friends continue to 
deny him right. In the meantime private force 
holds the ground, but the winning suitor's private 
force is lawful and the loser's is unlawful. 

At this stage the State can hardly be said to 
provide any sanction of its own ; it only gives 
moral support and coherence to sanctions already 
existing in a vague form. Conversely, one of the 
first signs of the reviving power and solidity of the 
State in the early Middle Ages was the jealous 
restriction of private force, even when the claimant 
who sought his ends by might had full right on his 
side. Iiiiuste and si}ie iudiew became convertible 
terms. It is wrong to do oneself right without 
judgment and public authority. 

In one sense we may well enough say that there 
is uo law without a sanction, i'or a rule of law 
must at least be a rule conceived as binding ; and 
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a rule is not binding when any one to whom it 
applies is free to observe it or not as he thinks fit. 
To conceive of any part of human conduct as 
subject to law is to conceive that the actor's freedom 
has bounds which he oversteps at his peril. One 
or more courses of action may be right or allowable ; 
at least one must be wroug. Now what is felt to 
be wrong is felt to call for redress. This may be 
direct or indirect, swift or tardy; but in tlie mere 
sense and apprehension of redress to come, however 
remote and improbable it may seem, and however 
■uncertain the manner of it may be, we have already 
some kind of sanction, and not the less a sanction 
because its effect may be precarious. All this 
applies to moral no less than to legal rules. 
Taken thns largely, there are sanctions of infinite 
degrees from obsciire monitions of conscience to 
general and open reprabation, or even acts of 
violence prompted by the indignation of one's 
fellow-men ' ; and, if we pass from the moitil and 
social to the legal sphere, from some small expense 
or disadvantage in the conduct of a lawsuit, oi 
some small penalty for delay in performing n 

public duty, to the severest penalties of criminal 
■ Such acts may or miij iiot be justifiable, and the rnle enforced 

■My or may cot be itself right from the point of Tii>w of uDiversal 
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juriadiction. But in a modern State the Banctioii 
of law means both for lawful men and for evU- 
doera something much more definite. It means 
nothing less than the constant willingness and 
readiness of the State, in the persons of its magis- 
trates and officers, to use its power in causiug 
justice to he done ; and this in respect not only 
of the main duties enforceable by law, but of an 
immense number of incidental and at first sight 
arbitrary rules and conditions. 

In short the conception of law, many of its 
ideas, and much even of its form, are prior in 
history to the official intervention of the State, 
save in the last resort, to maintain law. True it 
is that in modern States law tends more and more 
to become identified with the will of the State aa 
expressed by the authorities intrusted with the 
direction of the common power. But to regard 
law as merely that which the State wills or com- 
mands is eminently the ]nistake of a layman, aa 
one of the greatest modern jurists has hinted ' ; 
and, we may add, of a layman who has not cod- 
sidered the difference between modem and archaic 
societies, or the political and social foundatiems^ 
of law. For most practical purposes the citizens. 
' Ihoring, Gcist des rdmiscAeii Efclilcs, i. 37 (ed, 1878). 
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of a State, and to a considerable extent, though 
not altogether, lawyers and magistrates also, have 
not to concern themselves with thinking what those 
foundations are. Their business is to learu aud 
know, so far as needful for their affairs, what rules 
the State does undertake to enforce and administer, 
whatever the real or professed reasons for those 
rules may be. Moreover, criminal law, which is 
eminently imperative, is that branch of law which 
appeals most to the popular imagination, and fills 
the largest place in popular notions of legal justice. 
Again, the unexampled activity of the legislative 
power in modern States has largely increased the 
sphere of express enactment All these causes 
have made it possible and even plausible to r^ard 
law not only as being embodied in the commands 
of a political sovereign, but as consisting of such 
commands and being nothing else. They have not 
altered the fundamental facts of human society ; 
and the merely imperative theory of legal institu- 
tions remains as one-sided and unphilosophical aa 
it was before. Law is enforced by the State 
because it is law; it is not law merely because 
the State enforces it But the further pursuit of 
this subject seems to belong to the philosophy of 
Politics rather than of Law. 



CHAPTEE II 



JUSTICE ACCORDING TO LAW 



Conditions The Only essential conditions'* for the existence of 

for exist- 

law and legal institutions are the existence of a 
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political community and the recognition by its 
members of settled rules binding upon them in that 
capacity. Those conditions are present in all 
societies of men who are not mere savages. Even 
among civilised men, on the other hand, they may 
be suspended in particular circumstances. We 
can get one example by supposing a boat's crew 
from a wrecked ship, made up of dififerent nation- 
alities in about equal proportions, to land on an 
island in the high seas which is neither occupied 
nor claimed by any civilised Power. Such a party 
would, it is conceived, be remitted to what was once 
called "the state of nature/' aided by whatever 
conventions they might agree upon as appropriate 
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to their situation. A lawyer wouU probably 
advise them to consider themselves as still under 
the law of the ahip'a flag, but it is difhcult to say 
that thia or any other law would have any real 
authority apart from the agreement of the whole 
party. Practically the law of uature, or in leas 
ambiguous terms the common rules of civilised 
morals and the dictates of obvious expediency, 
would have to siifBce for the present need. Again, 
it is not very difficult for civilised men to find 
themselves, without any violent accident, in places 
■where it ia hard to say whether any and, if any, 
what law prevails in the ordinary sense. Take 
the case of an English or American traveller, or au 
Englishman and an American travelhng together, in 
the region of the Kliaibar Pass beyond the British 
frontier post afc Fort Jamrud and before Afghan 
territory is reached. Certainly they are not subject 
to the law of British India ; still less, if possible, 
to the law of Islam as apphed in Afghanistan. 
Yet the persons and property of thos^ who go up 
the Pass on the appointed days and with the 
proper escort are really safer than they would be 
in some parts of almost any European or American 
city But peculiar phenomena of this kind, which 
are transitory accidents as compared with the 
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ordinary course of civilised life, do not affect the 
normal formation and effects of civilised law, nor 
throw any light on its origin. If, on the other 
hand, a new social combination which at first sight 
may have been precarious becomes permanent, its 
members acquire, either by convention or by sub- 
mission to an existing jurisdiction, some permanent 
form of government and law. The inchoate stages 
of this process (which, in fact, has taken place in 
various parts of the world, such as the extreme 
Western States of America, within living memory) 
are interesting in their own way, but are hardly 
within the province of the lawyer. Settled 
rules and recognised jurisdiction are the lawyer's 
tests. 
Justice Law presupposes ideas, however rudimentary, of 

justice. But, law being once established, jnst, in 
matters of the law, denotes whatever is done in 
express fulfilment of the rules of law, or is approved 
and allowed by law. Not everything which is not 
forbidden is just. Many things are left alone by 
the State, as it were under protest, and only 
because it is thought that interference would do 
more harm than good. In such things the notion 
of justice has no place : the mind of the State is 
rather expressed by Dante's "guarda e passa." 
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The words "just'' and "justice," and corresponding 
words in other tongues, have never quite lost ethical 
significance even in the most technical legal context. 
The reason of this (unduly neglected by some 
moderns for the sake of a merely verbal and 
illusive exactness) is that in the development of 
the law both by legislative and by judicial processes 
appeal is constantly made to ethical reason and the 
moral judgment of the community. Doubtless the 
servants of the law must obey the law, whether 
specific rules of law be morally just in their eyes 
or not : this, however, is only saying that the 
moral judgment we regard is the judgment of the 
community, and not the particular opinion of this 
or that citizen. Further, some conflict between 
legal and moral justice can hardly be avoided, for 
morality and law cannot move at exactly the same 
rate. Still, in a well-ordered State such conflict is 
exceptional and seldom acute. Legal justice aims 
at realising moral justice within its range, and its 
strength largely consists in the general feeling that 
this is so. Were the legal formulation of right 
permanently estranged from the moral judgment of 
good citizens, the State would be divided against 
itself. 

We may better realise the fundamental character 
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of law by trying to conceive its negation or oppoaita 
This will be found, it is anbmitted, in the absence 
of order rather than in the absence of compulsion. 
An exercise of merely capricious power, howevet 
great in relation to that which it acts npon, does 
not satisfy the general conception of law, whetlier 
it does or does not fit the words of any artificial 
definition. A despotic cliief who paid no attention 
to anything but his own whim of the moment could 
hardly be said to administer justice even if he pro- 
fessed to decide the disputes of his subjects. The 
best ideal picture I know in literature of what 
might be called natural injustice, the mere wanton- 
ness of power, is exhibited in the ways of Setebos 
as conceived by Eohert Browning's CaHhan,} In 
the same master's Pippa Passes, the song of the 
ancient king who judged sitting in the sun gives a 
more pleasing though not a more perfect image of 
natural or rather patriarchal justice. Absence of 
defined rule, it must be remembered, is not the same 
tiling as the negation of order. The patriarch may 
not do justice according to any consciously realised 
rule, and yet hia decrees are felt to be just, and 
^"ill go to the making of rules of instice for pos- 
terity. 

' "Aaitlikusnieeaolitimel ilo: so He." 
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It is true that eveu in highly civilised States we R^Uiiou or 
meet with occasional or singular acts of sovereign ncis ot 
power which are outside the regular course of jiownr lo 
justice and administration, and which nevertheless 
must be counted as laws. In form they do not 
differ fram the ordinary acts of the law-making 
authority ; and in substance they are laws in so far 
as they affect in some way the standing of individual 
citizens before the law, must be regarded and acted 
upon by the judges and other public servants of the 
State, and will at need be put in force by the 
executive. In some of these cases there is really 
nothing abnormal except the form of the transaction. 
What began with being a special exercise of supreme 
power for a special occasion has settled into a 
routine which, though in form legislative, is in 
substance administrative or judicial, or partly the 
one and partly the other. Such is the case in this 
country with the private Acts of Parliament by 
which railway and other companies are incorporated 
and have powers of compulsory purchase and the 
like conferred on them. So, before the establish- 
ment of the Divorce Court, the dissolution of 
marriages by a private Act of Parliament was a 
costly and cumbrous proceeding, but still of a 
judicial kind. In these and similar cases the form 
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of legislation hag been rendered necessary by 
historical or constitutional accident. Sometimes, 
again, the purpose of these extraordinary legislative 
acta is to relieve innocent persons, and those who 
may liave to derive titles to property from them, 
from the cooaeqiieiices of some venial failure to 
comply with the requirements of law. Marriages 
between British subjects have often been celebrated 
in good faith, but in fact without authority, by 
Britisli Consuls and other official persons iu remote 
parts of the world, and on the error being discovered 
Acts of Parliament have beeu passed to give validity 
to marriages so celebrated. Acts of indemnity 
have much tlie same nature, so far as they relate to 
the neglect or omission of requirements which have 
come to be regarded as merely formal When the 
Test Acts were in force there was an annual Act of 
Indemnity for the relief of those publio officers 
(being in fact the great majority) who had not 
performed and observed all the conditions which at 
one time had been supposed, and for a time possibly 
were, needful precautions for securing the Protestant 
succession to the throne. Lastly, that which in 
form is an act of legislation may be a more or leas 
thinly disguised act of revolution, civil war, a 
reprisal against unsuccessful revolution. Acta of 
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attainder are the best Englisli example in tliis kind.' 

All these matters have their own historical and 

political iuterest : but we have uothiug to learn 

from them about the normal contents and operation 

of legal institutions. The Koman name of prieikgia 

marks them off as standing outside the province of 

regular and ordinary law. 

Let us pass on, then, to consider what are the ^"oriu; 

normal and necessary marks, in a civilised common- law: 

Geueralily. 
wealth, of justice administered according to law. 

They seem capable of being reduced to Generality. 
Equality, and Certainty. First, as to generality, 
tlie rule of justice is a rule for citizens as such. 
It cannot be a rule merely for the individual : as 
the medieval glossators put it, there cannot be one 
law for Peter and another for John. Not that 
every rule must or can apply to all citizens ; there 
are divers rules for divera conditions and classes 
of men. An unmarried man is not under the 
duties of a husband, nor a trader under those of 
soldier. But every rule must at least have 
regard to a class of members of the State, and he 
binding upon or in respect of that class as deter- 
mined by some definite position in the community. 

' Tbe; must be carefully distiu^islicil from inipeacbinDiit, which 
D ragalar process known to the law, tliough an unusual one. 
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This will hold however small the class may be, 
and eveu if it consists for the time being of only 
one individual, as is the case with offices held 
by only one peraon at a time. Certain rules of 
law will be found, in almost every country, to 
apply only to the prince or titular ruler of the 
State, or to qualify the application of the general 
law to him. In England, again, the Prince of 
Wales, as Duke of Cornwall, is the subject of rules 
forming a singular exception to the general law 
of property; and the Lord Chancellor has many 
duties and powers peculiar to his office. But these 
rules are not lackiug in the quality of generality, 
for in every case they apply not to the individual 
person as such, but to the holder of the of&ca tta 
the time being. They may be anomaloos with 
regard to the legal system in which they occur; 
and, like other rules of law, they may or may 
not be expedient on the particular merits of each 
case. They are not in any necessary conflict with 
the principles of legal justice merely because they 
are of limited or unique application. 

Next, the rule of geuerality cannot be fulfilled 
unless it is aided by the principle of equality. 
Rules of law being once declared, the rule must 
have the like application to all pei'sons and facU 



11 .raSTICE ACCOKDINO TO LAW 37 

coming witliiii it. Kespect of persona is incom- 
patible with justice. Law wliicli is the same for 
Peter and for John must he administered to John 
and to Peter evenly. The judge is not free to 
show favour to Peter and disfavour to John, As 
the maxim has it, eq^uality is equity.' So much 
is obvious and needs no further exposition. But 
it may be proper to point out that the rule of 
eq^uality does not exclude judicial discretion. Often- 
times laws are purposely framed so as to give a 
considerable range of choice to judicial or executive ' 
ofBcers as to the times, places, and manner of 
their application. It is quite commonly left to 
the judge to assign, up to a prescribed limit, the 
punishment of proved offences; indeed, the cases 
in which the court is deprived of discretion are 
exceptional in all modern systems. Apart from 
capital offences, there are only one or two cases 
in English criminal law where a minimum punish- 
meut ia imposed, and none, it is believed, where 
there is no disei-etion at all. Certain remedies 
and forms of relief, in matters of civil jurisdiction, 
are said to be discretionary as contrasted with 
those which parties can demaud as their right. 
Still, a judicial discretion, however wide, ia to be 

' Ttie workin;; nso of the maxim ia not quite so aimple m tliis. 
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exercised witliout favour and according to the beat 
judgment which the person intrusted with the 

discretiou can form on the merits of each case.' 
Differences of personal character and local circum- 
stances are often quite proper elements in the 
formation of such a judgment, but any introduction 
of mere personal favonr is an abuse. We still 
aim at assigning equal results to equal conditions. 
Judicial discretiou is not an exception to the 
principle of equality, but comes in aid of it where 
an inflexible rule, omitting to take account of 
conditions that cannot be defined beforehand, would 
really work inequality, This implies that only 
such conditions are counted as are material for the 
purposes of the rule to be applied. Of course no 
two persons or events can be fully alike. What 
rules of law have to do is to select those eonditiona 
which are to have consequences of certain kinds : 
which being done, it is the business of the courts 
to attend to all those conditions, and, saving 

' In various cases where the risk of diaeretion being pervort«d 
by outside influotiee or jiresaure lias Boomed greater than that of 
apontnaeoaa partiality, the holders nf discretionary power or 
authority ore deliberately exempted from being called oq to gira 
an account of their reasons. In such cases the discretiou is laid 
to be not judicial, but absolute. Examples i the protector of * 
settlement, the goTemlug bodies of schools under the Poblia 
Schools Act. 
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judicial discretion where it exists, aot to any 

others. A plaintiff wiio argues his cage in person 

may be tedious and offensive, hut the judge must 

nevertheless do him justice as fully as if his 

argument were excellent. This may seem too 

obvious for statement in England, but there are 

parts of the British Empire where it is not, or 

within recent times was not, ao. Suppose, on the 

other hand, it were a rule of law that uo man who 

wore a white hat before May-day could take a 

legacy within the year. It would not be competent 

to any court to say that, as between A and B, 

rival claimants for the same legacy, the legacy 

should be paid to A, notwithstanding that he had 

worn a white hat in April, because he was a poor 

man and more in want of money than B. The 

law cannot make all men equal, hut they are equal 

before the law in the sense that their rights are 

equally the subject of protection and their duties 

of enforcement. 

Further, as the requirement of generality leads Certainty : 

, - , . , , . - soientiflo 

to that of equality, so does the requirement of character 

equality lead to that of certainty, which brings in 

its train the whole scientific development of law. 

"We must administer a general rule, and administer 

it equally. There can he no law without generality; 
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there can be no just operation of law without 
equality. But we cannot he sure of a rule being 
equally administered at different times and in the 
eases of different persons unless the rule is defined 
and recorded. Justice ought to be the same for 
all citizens, so far as the material conditions are 
the same. Now to carry out tliis idea the dispenser 
of justice ought to be adequately furnished with 
two kinds of information. He should know what 
is accustomed to be done in like cases, and when- 
ever new conditions occur he should know, or have 
the means of forming a judgment, which of them 
are material with a view to legal justice, and which 
are not. Moreover, there must be some means of 
securing an approximate uniformity of judgment; 
otherwise judges and magistrates of all degrees will 
make every one a law of his own for himself, and 
the principle of equality will not be satisfied. 
Justice dealt out according to the first impression 
of each particular case, the " natiu-al justice " of 
an eastern king sitting in the gate, is tolerable only 
when the community is small enough for this 
function to be in the hands of one man, or very 
few, and its affairs are simple enough for offhand 
judgments not to produce results of manifest in- 
equality. This is as much as to say th. 
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h civilised commonwealth law must inevitaLly become 
a science. The deniaud for certainty becomes more 
exacting as men's affairs become more complex, and 
the aid of the courts is more frequently sought 
Trade and traffic, in tliefr iiicreasing volume, speed, 
and variety of movement, raise new questions at 
every turn, and men expect not only to get their 
differences settled for the moment, but to have 
solutions which will prevent the same difficulties 
from giving trouble again. How far would uatural 
justice carry us, for example, towards a settlement 
of the problems involved in making contracts by 
letter, telegraph, or telephone ? Hence law becomes 
an artificial system which is always gathering new 
material. The controverted points of one generation 
become tie settled rules of the next, and fresh 
work is built up on them in turn. Thus the law 
is in a constant process of approximation to an 
ideal certainty which, by the nature of the case, 
can never be perfectly attained at any given moment. 
Every one who has studied the law knows that the 
approximation is apt to be a rough one, aud is 
exposed to many disturbing causes. We shall see 
something, in the latter part of this work, of the 
methods by which it is effected in the system of 
the Common Law. Meanwhile it is to be re- 
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membered that the political sciences do not claim 
to be exact in either a speculative or a practical 
point of view. For the practical piiiposes of a 
State governed according to law, that degree of 
certainty suffices which will satisfy the citizens 
that the law works on the whole justly and without 
favour ; and in archaic societies not only is a pretty 
rough kind of certainty sufficient, but no other is 



limited b; 
sttBiiiabIt 



Rules of law have to be applied to the facts 
ascertained by the tribunal. Now the facts are 
often in dispute ; indeed those cases are a email 
minority where there is a real difference between 
the parties, and that difference turns merely upon 
the application of the law to undisputed facts.' 
And the process of forming a judgment as to the 
truth of the facta, where conflicting accounts are 
offered, is itself an approximate one at best for 
humau faculties. In early stages of legal institu- 
tions we find that there is hardly so much as a 
serious attempt in this direction ; the matters at 
issue are disposed of by methods which seem to 
us at this day not only artificial and inadequate, 

B by the macbinery of justice oonaiats 
which there ia no defence ; bat mare 
De's debts without compuIiiOD of liw 
ittor in difference. 



' Much of tlie work do 
in etiforeing juBt claims tt 
refusal or neglect to pay i 
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but out of all relation to nay grounds of reasouable 
conchision. The task would indeed seem to have 
teen thoiiglit above the power of mortals. Onleal 
in its various forms is a direct appeal to suj^r- 
natural aid in the supposed incompetence of human 
understanding, Proof by oath, where the oath is 
conclusive, a procedure of which the medieval 
" compurgation " is the best known example, is the 
same thing in a milder form. Wherever and so 
long as the facts cannot be ascertained with any 
precision, there is no occasion for precise or elaborate 
roles of law. The law cannot be more finely 
graduated than the means of ascertaining facts; 
and the judicial investigation of facts with some- 
thing approaching completeness and exactness dates 
only from relatively modern times. Hence the 
development of law is largely bound up with the 
development of procedure. As improved procedure 
enables the law to grapple with complex facts, the 
aspirations of lawyers and citizens are enlarged, 
and they ore by no means content to aim at the 
minimum of certainty which will ensure public 
acquiescence in the justice of the State, and a 
tolerable average of obedience. On the contrary, 
they will aim (as men do in every science and art, 
when once they become seriously interested in it) 



n 
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at an ideal maximiiia. But even iu the most 
advanced polity we shall find now and then that 
the subtilty of forensic and judicial thought outruns 
the possibilities of effectual inquiry and adminis- 
tration. Questions are sometimes put to juries 
which it is hardly possible for any one not learned 
in the law to see the point of. 

In assuming a scientific character, law becomes, 
and must needs become, a distinct science. The 
division of science or philosophy which comes 
nearest to it in respect of the subject-matter dealt 
with is Ethics. But, though much ground is 
common to botli, the subject-niattcr of Law and 
of Ethics is not the same. The iield of legal rules 
of conduct does not coincide with that of moral 
rules, and is not included in it ; and the purposes 
for wliich they exist are distinct. Law does not 
aim at perfecting the individual character of men, 
but at regulating the relations of citizens to the 
commonwealth and to one another. And, inas- 
much as human beings can communicate with one 
another only by words and acts, the office of law 
does not extend to that which lies in the thought 
and conscience of the individual. 

The possible coincidence of law with morality- 
is limited, at all events, by the range of that which 
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theologians have named external morality. The 
commandment, " Thou shalt not steal," may be, auil 
in all civilised countries is, legal as well as moral : 
the commandment, " Thou shalt not covet," may be 
of even greater importance as a moral precept, but 
it cannot be a legal one. Not that a legislator 
might not profess to make a law against covetous- 
ness, but it would be inoperative unleaa an external 
test of eovetousness were assigned by a more or 
less arbitrary definition ; and then the real subject- 
matter of the law would be not the passion of 
;, but the behaviour defined as evincin<r 
The judgment of law has to proceed upon 
what cau be made manifest, and it commonly has 
to estimate human conduct by its conformity or 
otherwise to what has been called an external 
standard. Action, and intent shown in acts and 
wortls, not the secret springs of conduct in desire? 
and motives, are the normal materials in whicii 
courts of justice are versed, and in the terms of 
■which their conclusions are worked out and de- 
livered. With rare exceptions,^ an act not other- 

' The saying asori'hBd (it seema apociyphally) to Dr. Keate of 

Eton ; "BojB, if yon're not pare in heart, I'll flog joll," exemplifies 

a neat form the confusion of external and internal morality, 

" Those eiceptionB are perhaps of an accidental njul not very 

tubstantial kind ; but, after nil coTrectiona and sUowancca, 

"malice" does sometimes in EngUflh law mean eril motive, such 
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wise unlawful in itself will not become an offence 
or legal wrong because it is done from a sinister 
motive, nor will it be any excuse for au act 
contrary to the general law, or in violation of any 
one's rights, to show that the motive from which 
it proceeded waa good. If the attempt is made 
to deal with rules of the purely moral kind by 
judicial machinery, one of two things will happen. 
Either the tribunal will be guided by mere isolated 
impressions of each case, and therefore will not 
ftdmioiater justice at all ; or (wluch is more likely) 
precedent and usage wdl beget settled rule, and 
the tribunal will 6nd itself administering a formal 
system of law, which in time will be as technical, 
and appeal as openly to au external staudard, as 
any other system. This process took place on 
a great scale in the formation of the Canon Law, 
and on a considerable scale in the early history 
of English equity jurisdiction. 
Lawcau- Besides and beyond the limitation of the field 

nil mora] ot law to external conduct, there are many actions 
mtty'Boi«e- and kinds of conduct coudemued by morality 
onThe'^""' which for various reaaous law can either not deal 
with at all or can deal with only in an inci- 

99 {lersotial oamity or viudictivenesa, For further consideration 
of mteDtion and motive tee ah. vi., p. 138 below. 
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dental and indirect inanntir. It would be the 
vulgarest of eiTora (as we bave already Idnted) to 
suppose that any kind of approval is implied in 
many things being left to the moral judgment of 
the community and to such pressure as it can 
exercise. Law does not stand aside because law- 
givers or judges think lightly of such things, but 
because, whether from permanent or from transitory 
causes, the methods of legal justice are not appro- 
priate for dealing with them, and the attempt to 
apply those methods would, so far as it could be 
operative at all, probably do more harm than good. 
At the same time rules of law may well have, in 
particular circumstances, an effective influence in 
maintaining, reinforcing, and even elevating the 
standard of current morality. The moral ideal 
present to lawgivers and judges, if it does not always 
'come up to the highest that has been conceived, will 
at least be, generally speaking, above the common 
average of practice; it will represent the standard 
of the best sort of citizens. This is especially 
the case in matters of good faith, wliether we look 
to commercial lionesty or to relations of personal 
confidence. With few exceptions, the law has, 
in Buch matters, been constantly ahead not only 
of the practice but of the ordinary professions of 
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business men. We have similar results on a 
more st rikin g scale wheu a law which is not 
indigenous brings in with it the moral standards 
on which it is founded. Thus a good deal of 
European morality has been made current in India 
by the Anglo-Indian codes ; and European morality 
itself has been largely moulded not only by the 
teaching of the Christian Church, but by the formal 
embodiment of that teaching in both ecclesiastical 
and secular laws. The treatment of homicide by 
early English crimumi law was founded on the 
extremely strict view taken by the Church of the 
guilt of bloodshedding ; and the extinction of 
duelling in this country seems to be due, in nu 
small part, to the steady refusal of Eoglish law 
to regard killing in a duel, even without any 
circumstances of treachery or unfairness, as any- 
thing else than murder. We are not speaking 
here of the mere fact that persons abstain from 
unlawful conduct through dread of the legal con- 
seqiiences, a fact which, taken by itself, has no 
moral significance at all. 

Again, rules of law differ from rules of morality 
in excess as well as in defect. It is needful for the 
peace and order of society to have definite rules for 
a great many common occasions of life, although no 
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guidance can be found in ethical reasoning for 
adopting one rule more than another. There is no 
law of nature that prescribes driving on either the 
right or the left-hand side of the road, as is plainly 
Bhown by the fact that our English custom to take 
the left-hand side is the reverse of that which is 
observed in most other countries. But in a land of 
frequented roads there must be some fixed rule in 
order that people who meet on the road may know 
what to expect of one another. And, the rule 
being once fixed either way for the satte of general 

renience, we are bound iu moral as welt as in 
legal duty to observe the rule as we find it. On 
much the same footing are the rides which require 
particular forma to be observed in particular trans- 
actions, for the purpose of making the proof of 
them authentic and easily found, or in the interest 
of the public revenue, or for other reasons. Tliere 

not many such cases in which the form actually 
imposed by the law can be said to be in itself the 
only appropriate one, or obviously much better than 
others that might be thought of But, since it has 
been thought fit to require some form, it is necessary 
that some one form should be authorised. Here, 
too. the choice between courses which in themselves 
were moraUy indifferent is determined by the law. 
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and thenceforth it is the moral as well as the legal 
duty of every one concerned, if he will act as a good 
citizen and a prudent man, to do tilings in the 
appointed manner and form. 
Legal But there is more than this. Aa in many cases 

raaponfli- 

biiitywitt- acts and couduct that are morally blameworthy must 
fault in go quit of anything the law can do, so in many cases, 
oBBes. on the other hand, persous are exposed, for reasons 

of public exj^jediency, to legal responsibihties which 
may or may not be associated with moral fault, and 
^H which cannot be avoided even by the fullest proof 

^H that in the particular case the person who is answer- 

^f able before the law was morally blameless. A man 

may, of course, make himself answerable by his own 
promise for many things independent of his moral 
deserts or even wholly beyond his control : but we 
are here speaking of Kability not assumed by the 
party's own act aud consent, but imposed by a rule 
of law which does not depend on any one's assent 
for its operation. Thus a man is liable in most 
civilised countries for the wrongful acts and defaults 
of his servants in the course of their employment, 
whatever pains he may have taken in choosing 
competent servants and giving them proper in- 
structions. Obviously this is. a hard rule for the 
employer in many cases ; but its existence in every 
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system of law shows that in the main it is fult to 
te just. Again, both Eoman and English law have 
made owners of buildings' responsible, in various 
degrees, for their safe condition as regards passers- 
by in the highway, or persons entering them in the 
course of lawful business ; and this without regard 
to the amount of the owner's personal diligence in 
the matter. Again, questions often arise between 
two innocent persons, of whom one or other must 
bear the loss occasioned by the wrongful act of some 
one from whom redress cannot be obtained ; as 
when a man who has obtained goods by fraud from 
their owner sells them to an unsuspecting third 
person, and then absconds, leaving nothing behind 
him. Here the original owner and the buyer may 
be equally free from fault, but they caimot both 
have the goods, and the price cannot be recovered. 
Hardsliip to one or the other is inevitable. 

In all these cases the loss or damage, as between 
the two innocent parties who are left face to face, 
may be considered as accidental. The rule of law 
has to determine as best it can on which side the 
loss shall fall ; and, since by the hypothesis neither 
party has incuiTed moral blame, and this is the 

' This is l>y no meana the full measiirc of the nilo in oui- law. 
tor mmplidty's sake onlj part of it is now stated. 
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very caiiae of the difficulty, it is plain that the rules 
of ordinary social morality will afford no guidance. 
We have to resort either to considerations of general 
public expediency, or, if no obvious balance of 
convenience appears either way, to the purely 
technical application of rules already settled in less 
obscure matters. And this last method is not a 
mere evasion of the problem, but h a reasonable 
solution so far as no stronger reason can be assigned 
to the contrary. For the principle of certainty 
requires that a rule once settled shall be carried 
out to its consequences when no distinct cause is 
shown for making an exception op revising the rule 
itself. If any sense of hardship to the individual 
citizen remains after these considerations have been 
weighed, and it has also been observed that citizens 
have an equal chance of benefit as well as burden 
under special rules of this kind, it may be said that 
exposure to this kind of liability is part, and not a 
large part, of the price which the individual has to 
pay the State for the general protection afforded by 
its power, and the general benefit of its institutions. 
Thus neither the work nor the field of legal 
science can be said to coincide with those of any 
other science. And the development of this, as of 
all other distinct branches of science, can be carried 
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on only by the continuous effort of persona w](o 
make it the chief object of their attention in 
successive generations. This has been recognisetl 
in the institutions, both practical and academical, 
of all civilised nations. A civilised system of law 
cannot be maintained without a learned profession 
of the law. The formation and continuance of 
such a learned class can be and has been provided 
for, at different times and in different lands, in various 
ways which it does not now concern us to mention 
in detail It is not necessary for this pui-pose 
that the actual administration of justice should be 
wholly, or with InsigniiicaDt exceptions, in the 
hands of persons learned in the law, though such is 
the prevailing tendency of modem judicial systems. 
It is enough that the learned profession exists, and 
that knowledge of the law has to be sought, directly 
or indirectly, in the deliberate and matured opinion 
of its most capable membera. And the activity of 
modem legislation makes little or no difference to 
this : for we are not now speaking of the general 
policy of the lawgiver, which in a free country is 
and must be determined not by any one class, but 
by the people through their representatives. Tlie 
I office of the lawyer is first to inform the legislature 
liow the law stands, and then, if change is desired 
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(as to which he is entitled to his opinion and voice 
like any other citizen), to advise how the change 
may best be effected. Every modern legislature is 
constantly and largely dependent on expert aid of 
this kind. A well -framed Act of Parliament, 
whatever amount of novelty it may contain, is as 
much an application of legal science as the con- 
sidered judgment of a court. Legislation under- 
taken without legal knowledge is notoriously 
ineffectual, or, if not ineffectual, apt to create new 
troubles greater than any which it cures. There is 
no way by which modem law can escape from the 
scientific and artificial character imposed on it by 
the demand of modern societies for full, equal, and 
exact justice 



CHAPTER III 



THE SUBJECT-MATTER OF LAW 



EULES of law being the rules which are deemed CnnteiitH 

of law : 

binding on members of the State as snclt, and are (iHtie» of 
admlmstered, aa and because thus binding, by 
courts of justice, we have nest to see oi what kind 
are the contents of those rules. It seema that we 
may describe them, in the most general terms, as 
the duties of subjects under the common authority 
of the State, together with the conditions by whicli 
those duties are defined and made capable of 
application. We speak here of subjects, not 
citizens. For there are members of the State who 
by reason of natural or conventional disability 
(which may be temporary or permanent) do not 
enjoy fuU political rights : and there are strangers 
who dwell for a longer or shorter time in the 
jurisdiction of the State without being or becoming 
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members of it. Peraona in either of these positions, 
as they are admitted to the benefit and piotection 
of the laws, are likewise expected to couform to 
them : that is to say, they are not the less subjects 
because they are not or cannot be citizens. It 
would not be correct, however, to say that alien 
residents within a State are altogether subject to 
the same duties as citizens ; for they may be and 
often are exempt from some duties on particular 
grounds of policy, and from others because they are 
not capable of the office or station to wbicb those 
duties are annexed. Hereafter we shall find it 
couveuieut to use the term " citizen " as including 
all subjects unless tho stricter meaning is indicated. 

Duty, jxisi- We ascribe duty to any one who is bound by a rule. 

negative. Hvery such person's duty is to conform to the rule. 
If the rule is one which courts of justice administer, 
the duty ia a legal one. Such duties alone being 
within our present scope, it will he understood that 
others are not included in the term unless it is 
expressly qualified : similarly of rights. Duty may 
be active or positive — that is, the rule may require a 
person bound by it to do something in the way 
either of some definite action or of a continued 
course of action. A parent is bound to maintain 
his children, a debtor to pay his debt at the proper 
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time, or wheu demauded. Or it may be a passive 
or uegative duty — that is, the rule may forbid 
Bometliiug from which a person bound by it 
lauat abstaiii. Thus we must all abstain from theft 
and other criminal offences ; and in the sphere of 
voluntary choice negative undertakings are common, 
as when an actor engaged for a particulai- theatre 
binds himself not to act elsewhere, or a retiring 
partner not to compete with the firm. A positive 
dnty may carry negative duties with it as a 
necessary accompaniment. If Peter has bound him- 
self by a lawful contract to sell hia house to John, 
he must Land over possession to John at the proper 
time, and in the meantime he must not sell or 
convey the house to any one else. Perfomiauce 
is the more appropriate word for the fulfilment of 
positive duties, observance for negative ones; but 
this nicety of language is not always regarded. 

Strictly speaking, law cannot compel the per- ouiy uegu- 
fomiance of positive duties. A uegative duty can ure Htrictiy 
be directly euforced by physical constraint, or by „biu. 
otherwise depriving a man of the means of action. 
But a positive duty can be enforced only in an 
indirect manner, by attaching aucli consequences 
to non-performance as to make performance in 
most cases and for most persons the preferable 
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coiirse. In this sense a man may and often does 
act under compulsion of law, but he cannot really 
be compelled to act. Where tlie performance con- 
sists in the payment of money which the party 
bound has sufficient means to pay, or in the 
delivery of specific property wliieli is in hia pos- 
session, it may be within the power of the law to do 
what he ought to have done — that is, to take from 
the debtor's property the amount due and pay it to 
the creditor, or to put a purchaser in possession of 
the property to which he is entitled, or otherwise 
as the case may be. How far this can be done in 
any particular system of law depends not only on 
what is physically possible, but on the authorised 
methods of procedure and execution. Similarly 
there may be power (and there is now in England) 
to appoint some one to do any formal act which 
ought to be done by the party, and which he 
refuses to do. But a performance requiring per- 
sonal skill, such as the .ringing of a part in an 
opera, or the painting of a picture, obviously cr.:mot 
be compelled by any normal human power. Again 
the observance of a negative duty cannot become, 
impossible except by an actual breach, which may 
or may not render subsequent obsen'ance impossible 
according to the nature of the facts : but the 
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possibility of an active duty being performed is 
subject to many accidents, wiieh moreover may be 
beyond the parties' control. If a man has promised 
to pay a thousand pounds six months hence, and 
has lost all his property, with or without his own 
fault, before the day comes, it is plain that liia 
creditor cannot be paid. Ex nihilo nihil Jit. Again 
the performance of any duty that involvea personal 
skill or attention may be frustrated by illness or 
other misadventure disabling the party. These 
matters, however, belong to the machinery of law 
and the adjustment of remedies rather than to the 
elementary substance of duties and rights. 

Right is the correlative of duty. As duty is a f 
burden imposed by law, so right is freedom allowed „ 
or power conferred by law. Every right implies p 
duty somewhere : but it must be noted that we c 
speak of right sometimes in a determinate and ^ 
sometimes in an indeterminate sense. For it is 
commonly said that a man has a right to be free 
from assaidt and unwarranted imprisonment, to 
deal with things belonging to him (within certain 
limits) as he will, and so forth : and whatever tends 
to abridge legal freedom or interfere with its 
exercise is said to diminish a man's rights, or to 
be an invasion of them. These rights have not 
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answering to them aoy particular determinate duty 
of tbia or that citizen ; nevertheless they are more 
than bare liberty or power. The fact that I can do 
as I please until some superior force or irremovable 
obstacle hinder.? me is a merely natural fact, and 
law has nothing to say to it. So fur as actual 
power or freedom from restraint in doing this or 
that act is concerned (say, taking fish in a par- 
ticular month, or travelling to London to give 
evidence before a Eoyal Commission), it is all one 
whetlier there is no law bearing on tlie matter, or 
a law which disallows the act if done in some other 
way or at some other time, but allows it now and 
thus, or a law which eucourages it, as by authoriaing 
payment of a witness's travelling expenses. The 
act may be right in the popular and rudimentary 
sense of not being forbidden, but freedom has not 
the character of legal right until we consider the 
risk of unautliorised interference. It is the duty 
of all of us not to interfere with our neighbour'a 
lawful freedom. This brings the so-called primitive 
rights into the sphere of legal rule and protection. 
Sometimes it is thought that lawful power or liberty 
is different from the right not to be interfered with ; 
but for the reason jiist given this opinion, though 
plausible, does not seem correct. There is moie 
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than this when auy auhject wrongfully iiiedtUes 
with another's person or property; he forthwith 
iocurs the specific duty of making just compensation, 
and the other acquires the specific right of calling 
for the same. ITiia right is not merely freedom, 
but a definite claim, the power of getting one's due 
by process of law : it is what our law calls a right 
of action. On the other side the duty is no longer 
jjeneral, but has regard to a determinate claim of 
some one interested in its performance ; it loses in 
extension but gains in intension. There is not only 
a right but a claim, not only duty but liability. 

Generally the power of enforcing a rule of law 
belongs to those for whose sake it exists, and as 
against whom it has been broken. But the power 
and the benefit need not be co-extensive. In many 
branches of law the State, through its public 
officers, assumes the power of setting the law in 
motion, sometimes exclusively, sometimes con- 
currently with the person aggrieved : sometimes 
auy citizen whatever is authorised to take ])ro- 
ceedings of his own motion. It would not be 
correct, however, to say that right is more extensive 
than duty in such cases : rather the same facts 
may produce several duties or liabilities. There 
seems to be no valid reason against ascribing rights 
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to tlte State in all cases where its officers are 
enjoined or authorised to take steps for causing 
the law to be observed, and breakers of the law 



duties 

without 

detBrmiu- 



If this last statement is accepted, there wiU be 
no occasion to say, as is often said, that there are 
duties without any correlative rights. Doubtless 
there are duties without any detenninate rights 
corresponding to them : indeed, this is the case, 
in any view, with the negative duties which we owe 
to the community at large. For my duty not to 
damage other people's goods, for example, is one 
duty, not niilhons of separate duties owed to every 
one who has anything to be damaged, or in respect 
of every separate chattel of any value. Positive 
duties of a public kind, such as the duty of paying 
taxes, or serving ou a jury, or aiding to keep the 
peace when called on by an officer of justice, are 
in the same plight. So are duties towards, or 
rather in respect of irrational animals, inasmuch 
as they cannot exercise rights ; ^ and so were daties 
in respect of slaves in systems of law which recog- 

' If thera ware unj purpoae to be sorred by it, there would be 
no njore difficulty iu enabling proceeJiugs to lie takeu, by a legal 
fiction, ia the name of an animal as plaintiff or prosecutor than 
there was ia taking forma,! cnuimal proceediugB agaiuat animals, 
of wliicli there are many medieval examples. 
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itised slavery. Under any of these coiiditioiia it 
seems more reasonable and more in accordance 
with the cuiTent usage of speech to say that the 
right correlative to the duty is in the hands of the 
State than to say that there is none. Where the 
State acts iu the manner of a creditor and for the 
direct benefit of the public revenue, as in collecting 
taxes, still more, where it acquires and deals with 
ific property in the way of buying, tioldiiig, 
and selling, it seems that the State has rights in 
the fullest sense. But this cannot be adequately 
considered without reference to the doctrine of 
legal personality. 

Whether the State can have duties has been Can the 
point fruitful of discussion, though the point duties! 
is perhaps of no great practical importance. It 
is clear that the person or body holding supreme 
political power in a commonwealth (assuming 
that there is such a person or body) has only 
to use that power to be legally free. No less 
, clear is it by experience that while claims against 
the State are made in various ways more difficult 
to maintain than claims against private members 
pf the State, yet in the practice of civilised 
nations claims which are in substance against 
it6 State are dealt with by courts of justice, 
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and lead, if the claim is made good, to redress 
being granted out of public funds. But this is 
compatible with the view that the State submits 
these questions to its own tribunals only aa a 
matter of grace and favour, though the grace may 
be so customary that citizens look on it as a 
political and moral right. And that is certainly ' 
the view which the forms and rules of our own 
law have embodied. Moreover, we said that the ■ 
primary mark of rules of law is to be binding on . 
citizens as such. The State is not a citizen nor 
an aggregation of citizens, and a system of law | 
can qiute well exist without the State ever being 
considered to be legally bound towards a citizen.' 
All jurisdiction, nevertheless, appears to have begun"! 
in consent, and all government ultimately reats obh 
consent; not in tlie sense that it was ever founded- 
by express convention, but that no government 
can in the long run be carried on against the 
dissent of an effective majority. Therefore it seems 
hard to say that the State cannot by its own 
consent be really subject to rules of law so long 
as that consent is in force. In practice individual 
citizens may count on the submission of the State 
to its own tribunals (whatever the extent of it may 
be) not being arbitrarily revoked. The security is 
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the same, iu the last resort, that we have for tlie 
due admmistration and enforcement of the ordinary 
law hmding on subjects. Moreover, persons and 
bodies representing the State in various departments 
of its functions may well come before the law in 
a position not necesaarily distinguishable from that 
of ordinary citizens. But this again brings us to the 
question of legal personality which still lies ahead. 

According to that view of the nature of law 
which regards it as the command of a supreme 
political authority and nothing else, it is difiicult 
to ascribe rights, and barely possible to ascribe 
duties, to the State. But as we do not consider 
such a view to rest on any sound foundation, we 
are not concerned here with its consequences. If 
we accept Hobbes's derivation of the State and 
'BM civil order from an original covenant by which 
every man surrendered his natural right or power 
into the hands of a sovereign person or body from 
whom all law thenceforth proceeds, we must accept 
likewise the consequences which Hobbes deduced 
and set forth once for all : ^ otherwise not. 

It seems at first sight a paradox to say that Cm a man 

havi! rights 

a man can have rights against himself. The moral against 

liiinMlf! 
duties which are called self-regardmg are so far 
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recognised by criminal law that some of the grosser 
breaches are punishable ; but one cannot claim 
redress from oneself, in other words a right of 
action against oneself is not possibla Again a 
man may in the exercise of his lawful freedom 
confer many rights on others which limit that 
exercise in various ways and for periods of varying 
duration ; but the duties are binding on bim just 
because the rights are not in Lis own control bat 
belong to the other parties. Yet it is conceivable 
and possible that a man should initiate compulsory 
proceedings against himself : as when, as the law 
of some countries now allows, a drunkard enters 
of his free wiU a licensed institution for the 
treatment of dipsomania, and, having so entered 
it, may lawfully be detained for a certain time 
notwithstanding any attempted revocation of his 
consent. In such a case the patient is after a 
sort his own accuser and judge ; and as this 
power of self-restraint is conferred for his own 
benefit, we cannot but allow that he exercises a. 
right Both the right and the corresponding duty 
of submitting to the self-imposed restraint are 
called into existence by the party's own option. 
From the moral point of view we should say 
that a man in this condition is really divided 
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gainst himself, and that the law, taking notice 
of this ahnormal fact, enables him to streugthen 
his tetter against his worser self. In ethics all 
duties have regard to oneself in some sense. As 
there is no necessary question of an external 
tribunal, even the most informal, or of external 
acts or consequences, tliere is no real difficulty 
about this. If we speak of " duty towards God," 
iwe introduce aji approach to the legal conception 
of duty; the Supreme Eeiug (or, in polytheistic 
religions, a superior being determined as appropriate 

I to the occasion by particular functions or attributes) 
taking the place of an external human lawgiver, 
or of the State. And in fact it may be observed 
that moral rules which belong exclusively or 
eminently to definite religions systems have ever 
tended to assume a formal and legal character. 
Ethical feeling (where it survives this treatment) 
to be satisfied and reinforced by counsels of 
perfection and other foi-ma of aspiration to an 
ideal beyond and outside the rules. 

"Wrong ^ in morals the contrary of right. WroDg. 
^ght action is that which moral rules prescribe 
or commend, wrong action is that which they 
jrbid. For legal purposes anything is wrong 
'hicb is forbidden by law ; there is wrong done 
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whenever a legal duty ia broken, A wrong may 
be described, in the largest aenae, as anything 
done or omitted contrary to legal duty, considered 
in 80 far as it gives rise to liability. Hence the 
existence of duty, as it involves right, involves 
also the possibility of wrong; logically no more 
than the possibility, though we know too well that 
all rules are in fact sometimes broken. Duty, 
right, and wrong are not separate or divisible 
heads of legal rules or of their subject-matter, 
but different legal aspects of the same rules 
and events. There may be duties and rights 
without any wrong ; this happens whenever legal 
duties are justly and truly fulfilled. There 
cannot, of course, be a wrong without a duty 
already existing, but wrongs also create new 
duties and liabilities. Strictly speaking, therefore, 
there can be no such thing as a distinct law 
of wrongs. By the law of wrongs we can mean 
only the law of duties, or some class of duties, 
considered as exposed to infraction, and the special 
rules for awarding redress or punishment which 
come into play when infmction has taken place. 
There is not one law of r^hts or duties and 
another law of wrongs. Nevertheless there are 
some kinds of duties which are more conspicuous 
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in the breach than in the observance. The natural 
end of a positive duty is performance, A thing 
has to be done, and when it is duly done the 
duty is, as we say, discharged ; the man who 
was lawfully bound is lawfully free. We con- 
template performance, not breach. Appointments 
to offices are made, or ought to be, in the expecta- 
tion that the persons appointed will adequately 
fulfil their official duties. When I take a ticket 
from London to Oxford, I hope and expect that 
the railway company will convey me safely and 
punctually to Oxford. The same may be said of 
negative duties which are annexed to positive 
ones, or have been assumed by the party's own 
undertaking. But when we come to negative 
duties imposed by the general law, we find our 
attention directed to the event of their violation. 
For the elementary duties we owe to aU men 
have no natural end short of life's end itself. 
An honest man is always observing the duty of 
not stealing, and has never done observing it so 
long as he lives honestly. There is nothing to 
fix the mind's eye to one moment of negative 
observance more than another. Dramatic incidents 
of resistance to temptation make no difference in 
the legal view. A man can do no more than 
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observe the mle, and ought to do no less, whatever 

the additional moral merit of resisting temptation 

may be. Therefore it is the breach of sach duties 

that gives tis a defined point of concentration, and 

in practice we approach the conception of the duty 

throagh the fact of the wrong done. Again the 

term tcrong suggests not only a right violated, but 

some one's right, in the full and determinate sense 

of that word, to redress ; although what is really 

correlated to the injured person's right to redress 

is not the wrong itself, but the new duty and 

liability arising from it. Thus we have in Euglish 

usage a tendency, first to limit the word tcrovg, in 

legal speech, to cases where a general duty is 

broken, and, further, to use it by preference in 

cases where the enforcement of the law rests 

with the injured person in the first instance, or 

altogether, and not with the officers of the State. 

Great authors in our law. Hale and Elackstone, 

have spoken of " Public Wrongs," but it is more 

usual to speak of crimes or offences. 

Arrange- We may shortly sum up the result of the pre- 

ment by 

daties or cedmg discussion by saying that there is no haim 

in taking the conception of Duty for our due or 

basis of classification in dealing with some groups 

of legal rules, that of Eight in dealing with others, 



and for others again that of Wrong, determined by 
reference either to the duty disregarded or to the 
right violated. The matter ia eaaentially one of 
convenience. Only we must remember that in this 
we are not dividing the actual contents of legal 
rules, hut distiuguishing aspects, and making 
sometimes one and sometimes another prominent as 
it suits us. Duty and Eight are not really more 
divisible in law than action and reaction in 
mechanics. Hence it would seem that such topics 
of discussion as whether a system of law should 
be arranged under heads of duties or heads of rights 
are at best of secondary importance, and cannot lead 
to conclusions of any universal validity. The 
practical lawyer's instinct is to regard anxious 
dwelling on these topics with a certain impErtience, 
an impatience that may be said t9 border on 
contempt. If he is pressed for reasons, and 
ventures to give them oK'hand, his reasons are 
perhaps more likely to be bad than good. Yet 
reflection appears to show that in this as in many 
other cases the practical instinct is in the main 
justified, although it may be long before the 
justification is made explicit in a form that will 
eatisfy pliilosophers. Experience builds better than 
it knows. 
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So far as it is worth while to indicate any 
general preference in classification, and other thinga 
being equal, duties appear to come in the natural 
and logical order before righta, for it is of the 
essence of law to assign rules of conduct, and a 
rule of conduct which did not affirm some kind of 
duty would not be a rule. This is more clearly 
seen in the case of moral rules. No one would 
think of treating morality as a system of rights. 
However that may be, there is more than duties 
and rights to be taken into account before we have 
covered tlie subject-matter of jurisprudence : and 
this to such an extent that we should still be left 
veiy far from a complete system of law if we were 
furuislied with an exhaustive list of all the legal 
rules which can be said in any natural sense to 
declare duties or affirm rights. Duties and rights 
are mere disjointed parts of an oi^aniam, so to 
speak, until we know how they are connected with 
the acts and events of human life. They are 
attached to certain persons ; they have their modes 
of beginning and of continuance assigned by rules 
of law, and there are other rules according to which 
they cease. A mere detached knowledge of the 
contents of legal rules would be of little use 
without knowing the conditions which determine 
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their application. In order to have any real 
working acquaintance with a system of law we 
must inquire, not only what duties and rights are 
recognised, hut how rights are acquired and lost ; 
what rights are capahle of transfer, and how ; by 
what acts and events duties are imposed ; how far 
and in what ways duties can he transmitted ; and 
Low they are discharged. The conditions defining 
these tilings are therefore, as mentioned at the 
beginning of this chapter, an integral part of the 
subject-matter of law, and the rules which declare 
them are among the most important. Some 
branches of the law may he said, indeed, almost to 
consist of rules of this kind. They set forth the 
conditions on which rights and duties depend, hut 
they do not for the most part declare any right or 
duty in the first instance. When a man attains 
full age is a very practical question, and the 
statement that in England every one under the 
age of twenty-one years is an infant is certainly 
a proposition of law ; but it does not state any 
duty or right. Legal capacity is not a right, still 
less is the want of it a wrong. Persons dealing 
with infants are subject to risks and duties which 
may be learnt from other sources ; the rule only 
tells us who is an infant. Again, we are all bound 
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to respect the rights of ownership ; owners are also 
subject to a variety of special duties. To hring the 
legal rules of conduct into relation with actual facts 
we have to know how people become owners, and 
how ownership and other interests in property are 
transferred. It is often much easier to know what 
are the owner's righta, whoever he may be, than to 
know who the owner is. Again, every man is 
bound to pay his debts, and this, viewed from the 
other side, is the creditor's right to be paid. But 
what is to happen if the debtor dies, or the creditor ? 
What becomes of the duty and the claim? In the 
literature of English law the exposition of this and 
other incidental matters fills two lai^e but by no 
means diffuse volumes, well known to lawyers as 
" Williams on Executors." Without a body of rules 
to determine title and succession the law of pro- 
perty would be in the air. Especially does this 
hold in that most important and difBcult part of the 
law of property which deals with Possession. In 
almost every branch of the law Possession may have 
far-reaching and decisive consequences. The legal 
idea of Possession, though based on elementary 
facts of human nature and society {or rather, 
perhaps, because so based), is among the highest and 
hardest we have to grapple with. But the practical 
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conseqneiices in a given system of law depend 
largely on the rules that determine how possession 
is acquired, transferred, and lost. Ultimately rules 
of this kind enable us to fix the duties and rights 
of parties in the particular coses. They exist for 
the sake of ascertaining rights and duties. But 
they do not, in the first instance, affirm any specific 
right or duty. We may conveniently call them 
"determining" niles when we desire to speak of 
them by a compendious name. 

Further, rules of law are rules in and for a Ruif« of 
living commonwealth, active and operative precepts, nmipro. 
not merely contemplative propositions. In Professor 
Holland's happy phrase, law has to deal with rights 
in motion as well as at rest. Duties have to bo 
enforced and rights have to be vindicated. Beyond 
this, modern courts of justice devote much of their 
best labour and skill to quiet non-contentious or 
not fully contentious work of which the public at 
lai^e, with its dramatic and criminalist view of 
legal proceedings, is almost imaware. The adminis- 
trative business of courts of equity and probate 
jurisdiction is of this kind. Such work is directed 
to defining and preserving the rights of parties 
rather than enforcing them. In many cases there 
is no hostile contention at all ; the parties only 
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■want to be certified what their rights are. 

these processes, as well as in the coarser and more I 

conspicuous ones of litigation between adversaries, 

duties and rights are constantly modified and 

transformed. One duty or set of duties is dia- 

charged or extinguished and another arises. After 

judgment given the duties and claims are not 

the same as before. There is a new duty, that j 

of satisfying the judgment. And herein the State, I 

through its judicial and executive officers, has I 

its own active and more or less independent part^ J 

at least in all modem systems. 

Thus we need a whole machinery of auxiliaiyJ 

rules ' to guide the citizen in seeking the aid of • 

courts of justice, and to regulate the powers and I 

discretion of the court itself. In criminal affairs J 

tlie need is no less. The commonwealth 

supreme and can punish offenders, but it must I 

punish according to law. Nay, we require security 1 

that penal law shall be abundantly just. 

better that some offenders should go scot-free than I 

■ tliat condemnation and punishment should seem I 

' Procedure hia been judicially described aa "tlio mode of pro- 1 
ceeding by which a legal right is enforced, as distinguished £ 
the kw which gives or defines the right, and which by meuw J 
of the proceeding the Court ia to administer, — the machineiy «i 
difrtinguished from its product : " Lush L.J. in Foster v. MinM^M 
IflBSl), 7 Q.B. DiT. 329, 333. 
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arbitrary. When we consider a ayateni of law 
from the citizen's point of view rather than the 
lawyer's, as a material element in the political 
stability of the commonwealth, we may almost 
say that certainty in procedure is more important 
than certainty in the substance of law. 

We sea then that the mere sum of existing Substui- 
duties and rights is not the law, nor even a Adjective 
separable or working portion of the law. It is 
but one element, the positive or static element 
as one might call it. In order to build up the 
organic life of law we have need of the genetic 
element, the piinoiples which determine the positive 
rules in their concrete application to persons, acts, 
and events; and of the dynamic element, the rules 
whereby legal consequences are made manifest 
and worked out. Positive rules of law teU ua 
what is just ; determining rules (which we might 
also call the law of Title, using that word in the 
largest sense) point out what is the justice of the 
case in hand ; the rules of procedure show us how 
justice is to be done. 

What we have spoken of as the positive law of 
duties and rights is commonly called Substantive 
Law. The law of " determining " rules, which has 
not in English any technical or generally ac- 
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cepted name, is nsoally and cooveiiieiitl; treated 
as anxiliaiy to the substantive law, and attached, 
for purposes of expositdou and reference, to its 
various heads. Thus the Law of Vendors and 
Purchasers (that is, of land and interests in land, 
as the term is always understood among English- 
speaking lawyers) ' is dealt with as a branch of 
the law of Real Property, 

For equally good reasons of convenience Pro- 
cedure is dealt with as a topic apart. Codes of 
civil and criminal procedure ate in force in the 
majority of civilised countries, including British 
India. Hero in England we have the substance 
of & code of civil procedure, though not the name, 
in the Eules of the Supreme Court. Procedure, 
considered in its relation to substantive law, has 
been conveniently called Adjective Law by modern 
writers. 

' It would be natural enougli for a continental jurist left to 
himself in aa English law library to turn to a treatise oa Vendors 
and PurcLaaera in the expectation of finding somotliing about 
the sale of goods, or to a treatise on tlie Contract of Sale for 
information about tho trausfer of land in English -speaking 
conntriea. In cither cose lie would be signally disappointed. 
The reasons of this are historical and, from tho phtloaopbic point 
of view, ttcoidental. 




It is not possible to make any clear-cut division of Divaniomi 
the subject-matter of legal rules. The e 
are often the subject of two or more distinct rules, fom2i,"ngt 
and give rise at the same time to distinct and 
different seta of duties and rights, The divisions 
of law, as we are in the habit of eUiptically naming 
them, are in truth divisions not of facta but of 
rules ; or, it we hke to say so, of the legal aspects 
of facta. Legal rules are the lawyer's measures for 
reducing the world of human action to manageable 
items, and singling out what has to be dealt with 
for the time being, in the same way as number and 
numerical standards enable us to reduce the con- 
tinuous and ever changing world of matter and 
motion to portions which can be considered apart. 
Thus rules of law can no more give us a classifica- 
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tion of human acts or affairs than the rules of 
arithmetic can give us a classification of numerable 
things. In scholastic terms, the divisions of law 
are not material but formal. Practising lawyers do 
not concern themselves much with divisions of a 
high order of generality. They have to think, in 
the first place, of speedy and convenient reference, 
and the working arrangements of professional 
literature are made accordingly. So the types in a 
printing ofBce are arranged not in order to illustrate 
the relations of spoken sounds or the history of the 
alphabet, but so that the compositor may lay his 
hand most readily on the letters which are oftenest 
wanted. Ambitious writers have sometimes gone 
to work as if it were possible to reduce the wholoj 
contents of a legal system to a sort of classifiedi 
catalogue where there would be no repetitions or 
cross references, and the classification would explain 
itself. Ambition on that scale is destined to dis- 
appointment by the nature of things. 

Some general divisions in the science of law 
have been made classical by the method adopted in 
the Institutes of Justinian, and by the suhsequenfe 
development given to the Roman ideas by com- 
mentators and modem jurists. One such divisioiij 
which has been made explicitly prominent only 
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recent times, is now commonly marked by the terms 

IB rem and m personam. Some duties and rights 

Eonsiat in a claim of one certain person upon 

mother ; the duty and the correlated right are alike 

determinate. In these cases the duties and rights 

^ aaid by modem writers to be in personam. 

Other duties and rights do not import any such 

oefinite correlation. When we put ourselves in the 

position of duty, we find no certain person having 

the right ; when we put ourselves in the position of 

right, we find no certain person owing the duty. 

These impersonal rights and duties, regarding all 

one's fellow-subjecta or a class of them, are said to 

be in rem. We have already seen something of this 

in endeavouring to fix the conception of legal right. 

The reason why we cannot well use the English 

adjectives " real " and " personal " for this purpose 

is that they are already appropriated to special 

technical uses with which this would clash. It 

would be free from objection, however, to speak of 

personal and impersonal duties or rights. 

The most obvious and tj^ical example of an Transit; 
event creating rights in personam is a contract. 
John and Peter agree that John shall sell hia house CoDtract 
to Peter on certain terms. This gives John and owr^ip. 
Peter certain rights against each other; they are 



te 



personam 
e CoDtract 
, Obligation, 
^ Ownarahip. 

J 



bound to one another by a tie of mutual claims 
existing between them and between them only. 
This definite relation of claim and duty was called 
an oUigation by the Koman lawyers, and is still so 
called everywhere, save that in English-speaking 
countries an unfortunate habit has arisen of using 
" obligation " in a lax manner as co-extensive with 
duties of every kind,' Now let Peter pay John the 
purchase money, and John do all proper acts for j 
completing the sale. Suppose, to simplify the J 
illustration, that John has received the money in 1 
coin, and Peter has entered into the house and 
occupies it. Peter ia owner of the house, and John 
and all other persons are under the duty of respect- 
ing his rights as owner, that is, of abstaining from ' 
trespass and the like. The money is John's, and | 
Peter and all other persons must respect John'sowner- 
ship of the money by not stealing it or otherwise 
meddling with it in any unauthorised way. These 
rights have no determinate corresponding duties, 
only the general duty of aU men not to trespass, \ 
steal, and so forth. That duty in turn is not 

' la English law the word fovmerly had a nmch mora testrictad 
meaning, namelj the special kind of contract also called a bond. 
Bat the Engliih nama " bond " is now always or almost always 
used for this, and it is eonvenient to restora " obligation " to its 
Roman scnac, for which there is no synonym. 
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correlated to Peter's or John's rights more than to 
those of any other owner. Dominium is the Itoman 
term for the rights of an owner against all the 
world ; and the contrast of dominium and oUigatio 
is the nearest approach that can be made, in 
classical Roman language, to the distinction marked 
by the modern terms in rem and in persimam. 

Let us now take a further step. Robert, a obligatlop 
stranger, wantonly or out of spite breaks a window doing. 
in Peter's house. He has disregarded the general 
duty of respecting other men's property, and he 
incurs a new duty, that of making compensation to 
Peter. It may be that he 18 also liable to fine or 
imprisonment for the disturbance of public order 
involved in hia wrongful act, but that is a distinct 
and different matter. On the other side, Peter haa 
a personal and determined right against Eobert. A 
legal bond of liability and claim has been created ; 
that is to say, there is an obligation. If Peter 
comes out of the house at the moment when Eobert 
breaks the window, loses his temper, and knocks 
down Robert, he has in turn broken in Robert's 
person the general duty of not assaulting one's 
fellow-subjects : for the right of action he has 
acquired against Eobert is a right to redress by 
lawful means only, of which means knocking down 
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the wrong-doer on the spot ia not one in this case. 
Eobert may not be held entitled to much compensa- 
tion, but he is entitled to some. Here ia yet 
another obligation, the liability being on Peter and 
the claim with Robert ; and it results from a breach 
of the most general kind of duty, a duty correspond- 
ing to a so-called " primitive " right. 

Personal Obligation does not however include the whole 

duties . , . , . _, 

other tliau of duties and rights in personam. There are 

personal relations recognised by law and having 
important legal conaecLuences, but outside the legal 
conception of obligation. Peter, let us assume, 
lives in the house with his wife Joan, and they 
have children. Peter and Joan owe duties to one 
another which they cannot owe to any one else; 
and the same may be said (omitting minor distinc- 
tions in this place) of the duties existing between 
Peter and his children. But these duties are not 
reckoned as obligations : for they cannot be ex- 
pressed as definite claims, and their performance 
cannot be reduced to any definite meagura They 
ai'e fully discharged only when the relation out of 
which they arise has come to an end : in the case 
of marriage by death, or, in systems of law where 
divorce is allowed, by divorce. In the case of 
parental relations the normal mode of determination 
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the attaiDment of full age by the child (which, 
however, often has not that effect in archaic systems, 
and had not in the classical Eoman law), to which 
many systems add marriage in the case of daughters, 
and adoption into another family. 

Relations of this kind, moreover, are intimately 
with moral duties which are not capable 
of legal definition and perhaps not of precise de- 
finition at alL Lying thus on the borderland of 
morality and law, they give rise in law to duties 
and rights which resemble obligations in being 
personal, but differ from obligations, and resemble 
duties and rights in rem, in not being capable of 
exhaustion by definite assignable acts, or by any 
number of such acta. The resulting duties are 
'determinate as to persons, but not determinate as 
to contents. 

Duties which are impersonal or in rem answer, 
88 we have seen, partly to particular and acquired 
of other persons, such as owners, partly to 
the so-called primitive rights which are universal. 
They may be duties to all one's fellow-subjects or 
only to some of them. 

Impersonal duties and rights are always attached Creation of 

duties null 

by rules of law to some condition or state of facts, rights by 

' , , , , wiUof 

Wnether the conditions are to any extent under the parties. 
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control of the parties or not, the l^al consequences 
are what the law makes them. By the mere fact 
of being a citizen or subject one is entitled to a 
certain measure of personal security, freedom to 
follow one's lawful calling, and so forth. Ey the 
fact of becoming an owner one acquires the rights 
and faculties of an owner, such as the law declares 
them to be. One may choose to avail oneself of 
them or not, but one cannot alter them. If one 
could, one would be able to impose new duties on 
one's fellow-citizens without their consent, in fact 
to make new law for one's own benefit. But this 
would contradict the fundamental purpose of law and 
justice. It is exactly what they aim at preventing. 
Persona! Personal duties aud rights, on the other hand, 

(iflpendBiit may not only arise from acts of the parties, but be 
directly created and determined by their will. The 
parties to an agreement not only confer and assume 
duties by their voluntary act, but by the same act 
prescribe what the duties shall be. 

The same remark applies to transactions in- 
volving agreement and obligation, though not 
usually included under the name of contract, such 
as the creation of trusts in English law. The 
parties can make a law for themselves just because 
their dispositions are personal to themselves, and do 
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not impose or affect to impose any new duties on 
their fellow-subjects at lai^e. 

Personal duties are also prescribed by rules of Pen 
law and attached to acts or relations of parties, prescribed 
Sometimes they are contemplated by the parties, 
though not within their control, and sometimes not. 
Thus in the case of marriage and other family 
relations the legal consequences are contemplated 
and accepted, but cannot be framed and varied at 
the will of the parties like the duties created by a 
commercial contract.^ In many cases where daties 
resembling those created by contract are imposed 
by law (where in Roman terms there is obUgation 
quasi ex contractu), they are such as it is considered 
that a just man, on being fully informed of the 
facts, would in the circumstances willingly assume. 
The most famihar example in this kind is the duty 
of returning a payment made by mistake. Where 
obligation arises from a merely wrongful act, the 
liability is of course not desired by the wrong-doer, 
and is contemplated, if at all, as an evil {from his 
point of view) to be endured only so far as it 
cannot be avoided. 

' This does not apply to incidental dispositions of property 
inch SB are made by marriage settlements. These may well be 
treated, as in our law the; are, as matters of agreement largely 
within the controftf tho partios. 
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liabUity We havB uot yet mentioned another way in 

of agree- whlch personal duties and liabilities arise, namely 
from the breach of antecedent personal duties 
created by agreement. 

Every such breach of duty is in some sense 
wrongful ; and it is contrary to the original inten- 
tion of the parties. Agreements are made^in order 
to be performed, not to be broken. It is even 
possible to regard the breach of a promise as a 
wrong in the strictest sense, a trespass or deceit^ 
Still there is a good deal of difference. Duties 
under agreement may eaaUy be broken Without any 
wrongful intention. Performance may be prevented 
by misadventure (which is not always an excuse 
even if the party be not in fault), or there may be 
honest and serious diversity of opinion as to what 
is really due. Then, although parties do not desire 
their agreements to be broken, it would be incorrect 
to say that they never contemplated it ; for they 
often make special provision for such an event, and 
even fix beforehand the amount or scale of the 
compensation to be paid. Thus it appears that the 
duty of compensation in case of non-performance is 
fairly regarded as incident and supplementary to 
the primary duty of performance. In practice and 
' This is fuUj exempliSed in the history of the Common I^w, 
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practical exposition it would not be convenient, 
indeed it would hardly be possible, to separate the 
legal results of breach of contract from the rules 
determining what are the duties and rights of the 
parties before any breach. 

From the point of view of a modern lawyer impQ»»- 
conversant with modem habita of life and business, dL-tiunion 

hetwi'en 

it may well seem that the distinction between self-pre- 
dntiea and rights prescribed by the parties them- and other 
selves and those prescribed by the law is really of 
greater importance than that which looks only 
to their impersonal or personal character. The 
relations recognised by law can be divided, with no 
great apparent ineq^uality aa to quantity or value in 
human affairs, into those which arise from contract 
(or voluntary dispositions analogous to contract) 
and those which are independent of contract. And 
the distinction is at first sight so clear as to seem 
unmistakable. But the history of the law shows 
us that an absolutely clear-cut division is not to be 
had, even so, between the facts and relations to 
which our rules apply. 

The description of legal duties and rights as Roman 
being in rem or in persoiiam is usually and correctly "action." 
said to be unauthorised by classical Latin usage. 
Boman lawyers spoke of "actionea," not "inra," 
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being mi rem or in personam. But it should be 
remembered that in Roman usage " action " included 
what we now call a " right of action," any determin- 
ate claim to some form of legal redress. " Action " 
was defined as a man's right of obtaining by 
« process of law what is due to him, not as the 
process itself. " Nihil aliud est actio quam ius 
quod sibi debetur iudicio persequendi." ^ Hence 
the modern usage is not so wide apart from the 
Eoman as it appears at first sight to be. 
Puijiic aTi<i A classical division accepted by almost all 
I. systematic writers is that of Public and Private 

Law. No rule of law can be said, in the last 
resort, to exist merely for the benefit of the State 
or merely for the benefit of the individual. Bat 
some departments of legal rules have regard in the 
first instance to the protection and interests of the 
commonwealth, others to those of its individual 



In the former case the public interest is im- 
mediate ; it can be directly represented by the 
proper officers of the State, and vindicated by 
them in the name of the State, or of its titular 
head : in the latter the interest of the individuals 
whose rights are affected comes in the first line ; 
' Celsus, D. a, 7, de obi. at act. 51. 
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it is protected by the law, but the parties interested 
are left to set the law in motion. Rules of private 
law may be said to have remained in a stage where 
all rules of law probably were in remote times : 
that is to say, the State provides judgment and 
justice, but only on the request and action of the 
individual citizen : those who desire judgment must 
come and ask for it. Accordingly the special iield 
of such rules is that part of human affairs in ■which 
individual interests predominate, and are likely to 
be asserted on the whole with sufficient vigour, and 
moreover no public harm is an obvious or necessary 
consequence of parties not caring to assert their 
rights in particular cases. In the law of contract 
and its various commercial developments these 
conditions are most fully satisfied ; though even 
here considerations of " public policy," to use the 
accustomed English term, are by no means absent. 
In the law of family relations and of property 
motives of legitimate private interest have a consider- 
able part, but they are not so uniformly operative 
that they can be treated as adequately guarding the 
interest of the commonwealth. Hence we find that 
theft and certain other forms of misappropriation 
and fraud, and even certain kinds of breach of 
contract, are punishable as public offences. The 
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general security of property has to be considered as 
well as the chances of restitution in each case, 
which often are so slender that the person robbed 
or defrauded has no sufficient motive of self-interest 
for vindicating the law. When we come to bodily 
safety, the public interest balances, or in some cases 
even outweighs, the privat*. Wrongs of violence 
are in all civilised legal systems dealt with as 
offences against the commonwealth, in addition to 
the rights to redress which may be conferred on the 
individual injured. Incorporeal personal wrongs, 
such as defamation, afford a kind of neutral ground 
where the rights of the State and of individuals 
have about equally free play in modern law. There 
fall more specially under rules of public law the 
duties and powers of different authorities in the 
State, making up what is usually known as the law 
of the Constitution ; also the special bodies of law 
governing the armed forces of the State, and the 
administration of its other departments ; laws 
regulating particular trades and undertakings in 
the interest of public health or safety ; and in 
short all State enterprise and all active interference 
of the State with the enterprises of private men. 
We say active interference.- For there are many 
dispositions in particular departments of private 



IV DIVISIOKS OF LAW BS 

law which are founded on reasons of public policy, 
but are left for the parties who may profit or be 
relieved by them to bring to the notice of the 
Courts. Of this kind are certain special restrictions 
on freedom of contract In countries under the 
common law the State does not interfere of its own 
motion to prevent an agreement from being enforced 
on the ground that it is " in restraint of trade." 
On the other hand there are many legislative 
enactments which expressly or by necessary impli- 
cation forbid certain kinds of contracts to be made. 
Such enactments appear to belong to public law, 
though it is often convenient or necessary to 
consider them in connection with the rules of 
private law whose usual operation is excluded or 
limited by them. 

To public law, too, belong aU the minor penal 
enactments incident to constitutional and depart- 
mental legislation. But public law does not even 
here hold the field alone, for the same legislation 
which creates new public duties and imposes 
penalties may well, under specified conditions, also 
confer new rights to redress on individuals either 
expressly or as a consequence of principles recog- 
nised by the courts. 

The extent and effect of any such principles 
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cannot be laid down beforehand : it depends on 
the forma, methods, and history of the particular 
system of law which is being administered. In our 
law the violation of a public duty may often give 
a right of action to a citizen who has thereby 
auffered damage, but this is by no means an 
universal or necessary result.' 

It will be seen therefore that the topics of 
public and private law are by no means mutually 
exclusive. On the contrary theu' application over- 
laps with regard to a large proportion of the whole 
mass of acts and events capable of having legal 
consequences. 

Sometimes the distinction between public and 
private law is made to turn ou the State being or 
not being a party to the act or proceeding which 
is being considered. Only dealings between subject 
and subject, it is said, form the province of private 
law. But this does not seem quite exact : unless 
indeed we adopt the view, which has already been 
rejected, that the State is wholly above law and 
legal justice, and neither duties nor rights can 
properly be ascribed to it. Many valuable things 
both immovable and movable are held and em- 
ployed for the public service : palaces, museums, 
1 Ward V. SobU (1878). 4 App. Cfu 13. 
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public oE&ces, fortifications, sliips of war, and so 
forth; in some countries railways and all the various 
furniture and appurtenances of these. Whether 
they are held in the name of the State itself, or 
of the head of the State, or of individual officers 
of the State or persons acting by their direction, 
is a matter of detail which must depend on the 
laws and usages of every State, and may be deter- 
mined by highly technical reasons. In substance the 
State is and must be, in every civilised community, 
a great owner of almost every kind of object. Now 
the rights attaching to the State in this respect, or 
to the nominal owners who bold on the State's 
behalf, need not differ from those of any private 
owner, and in English-speaking countries they do 
not They can be and are dealt with by the 
ordinary courts in the same way as the rights of 
any citizen, and according to the ordinary rules of 
the law of property for the preservation and n 
ment of the kind of property which may be in 
question Again many persons have to be employed, 
and agreements to be made with them ; and 1 
transactions are judged, so far as necessary, by the 
ordinary rules of the law of contract. Now the rules 
mentioned not only belong to private law but are at 
its centre j they are the most obvious examples of 
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what private law includes. It would be strange to 
say that they become rules of public law because the 
property and undertakings in question are public 
The true view seems to be that the State, as an 
owner and otherwise, can make use of the rules of 
private law, and become as it were a citizen for 
the nonce, though ultimately for public purposes. 

Sometimes the law of nations is brought under 
the head of public law ; this ia plausible according 
; to the test of the State being a party, which, how- 
ever, we have not accepted. It is enough to say 
here that the duties of independent States to one 
, another, whatever may he the extent of their 
analogy to legal duties, are not legal duties or the 
subject of legal rules in the sense now under 
consideration. On the other hand there ia 
modem law a body of principles and rules by which, 
the courts are guided in deciding, on occasion, how 
far they are hound to take notice and make applica- 
tion of rules belonging to foreign systems of law 
as where different stages of a transaction have 
taken place in different jurisdictions. These rules 
apply laigely to matters of private law, and tht 
principles are not confiQed to any particular local 
system. Differences of opinion exist among the 
learned, and the opinions of different writers or 
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schools may prevail with the tribunals of different 
eoantries : but it is recognised on all hands that 
uniformity is desirable, and is to be aimed at as 
far as possible. Hence the sum of such rules is 
now commonly called Private International Law, 
This term has been much discussed, and by some 
competent persons vehemently disapproved,' but it 
would not he to the present purpose to enter upon 
the controversy, which assumes an advanced know- 
ledge of law. What is here sought is merely to 
make a common modern term intelligible. 

Another classical division adopted by the Konum I 

cllvialor 
Institutes of Justinian from Gaiu3 la that which iW 

^ rfgarding 

treats the whole body of law (that la, legal rules) Persons, 

03 relating either to Persons, Things, or Actions.^ At' 

" Omne antem iua quo utimur vel ad personas 

pertinet vel ad rea vel ad actiones." 

To a certain extent this divis'on co'nc'des with 

the division already noted of Substant e and 

Adjective law, The law of Actions s the bo ly of 

rules determining the modes and proces es of legal 

redress ; it is eqvuvalent to what mode n w ters 

Xall the law of Procedure, but with some addition 

of the law of Eemediea : for, as pointed out above, 



' See Holland, Jarisprwience, cli. xiiii. 
' Cp. Maine, £arly Lav) and C'ltsttim, ch. >i 
itroduction U> the first book of the InstUtitss. 
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tbe Komans hanilf distinguished the riglit to a 
certain kind of redress from the process of obtaining 
it So far there is nothing calling for fresh ex- 
planation ; it is to be remembered, however, that, as 
Maine has pointed ont, the distinction of substantive 
from adjective law must in ancieut times have 
involved a much higher effort of abstraction tlian 
we can easily realise now. When we considei- the 
further division of substantive law into law of 
Persons and law of Things, we aie struck by the 
fact that the division, though not in terms confined 
to private law, has in fact been so confined by the 
usage of both ancient and modern expounders. It 
will appear shortly that there is good reason for 
this. 

Like the other divisions we have beeu consider- 
ing, this is a division of legal rules, not of the facts 
to which they apply. It seems to be closely related 
to the practical ijuestiona which arise or may arise 
when a man feels aggrieved and thinks of seeking 
redress. Persons between whom there is a dispute; 
a, tiling which is the subject of dispute ; some form 
of action for resolving the dispute by process of 
law : these are the common elements of litigation 
between parties. Tiiis evidently doe-8 not apply 
to crimes, or to all private wrongs ; but the applica- 
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tion ia quite wide enougli to support a classification 
which in truth is only a rough one. Do the 
persons concerned fall under any rules of law 
limiting or specially modifying their capacity or 
liability ? What rights are recognised by law with 
regard to the subject-matter in question ? Can it 
be owned, or exclusively enjoyed ? One of the 
parties, perhaps, claims by sale or bequest ; could 
the thing be given by will ? could the sale invest 
him with the rights he claims to exercise ? What, 
on the whole, is the resulting duty or liability ? 
Then, supposing the rights of the parties to be 
settled, what are the available remedies ? What 
is the active form, so to speak, of the legal result ^ 
or in English legal phrase, what is the cause of 
action ? Can compensation be recovered in money, 
or ia there any other, and what form of redress ? 

The distinction between law relating to persons Pi--i-^oj 
and law relating to things may seem to the modern .rwie. i 
reader, perhaps, not to be a real one, or not one but m 
of the first importance. For things (whatever we law. 
include in the conception of a thing, which we 
are not yet considering) can plainly hare no place 
in legal rules except in connection with the duties 
and rights of persons. The material world as such 
, 13 absolutely irrelevant to jurisprudence. Every 
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mle of lav must to this extent have to do with 
peisons. And in modem Weatem law we find that 
one person is very like another, and differences 
between persons tend to be reduced to a minimum. 
In fact we can nowadays be tempted to regard the 
law of persons as identical with the law of family 
relations, in which the irreducible differences of 
persons, as we may call them, resulting from the 
conditions of sex and age, are of necessity most 
prominent But in archaic societies it is not at 
all to be assumed that persons are alike. Nowadays 
w« presume every man to have the full legal rights 
of a citizen in the absence of apparent reason to the 
coutrary. If any man is not capable of buying and 
seliing, suing and being sued, in his own name and 
on his own responsibility, there must he something 
exceptional about him. Undischarged bankrupts, 
for example, are not a very large proportion of 
our adult population. But at Rome in the time 
of Cicero or even of the Antonines a prudent man 
could not presume anything about a stranger's legal 
capacities. A person of respectable appearance who 
spoke Latin was not necessarily even free. We 
know that serious doubt whether a man was free 
or not was quite possible. If he was a slave, he 
had no legal rights ; he was not a person at all in 
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the eye of the law. If he was free, be luiglit still 
be a freedman, or a foreigner (not to speak of 
minuter distinctions). If he was a Eonian citizen 
he might still have a father living, and be under 
that father's power; again, he might have been 
emancipated oi adopted. He might belong, in 
^ort, to any one of several conditions of men, 
each having its distinct and proper measure of 
legal capacities. For a Koman of the Eepublic, 
and even of the Empire down to Justinian's 
time and later, the question, "With what kind 
*f person have I to do ? " had a very clear and 
prominent legal meaning, and no q^uestion could 
be more practical. 

Modern authors have not amved at any general 
agreement either as to the precise meaning of the 
law relating to persons in the Eomau classification 
(if indeed the meaning ever .was precise), or as to 
what topics are conveniently included under such 
a head at the present day. There is. however a 
general tendency to regard the law of persons as 
Bupplementaiy to the general body of legal rules. 
We are apt to ask first, not what are the respective 
capacitiesjjf the patties in the matter in hand, but 
what are the rights of the matter assuming all 
..parties to be of full ability. Then we consider. 
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as a pos3ible accident in the case, whether any one 
ia under any disability, or to any extent exempt 
from responsibility, by reason of some special 
personal condition. In books meant for practical 
use this method is commonly followed, the dis- 
abilities and immunities of infants, married women, 
and so forth, being explained with reference to 
the department of law or class of transactions 
which is the subject of exposition. 

Another principle of division frankly based 
convenience of exposition is that by which, in 
whole body of law or with 
a substantial department thereof, those principles 
and rules which are found in all or most portions 
of the subject, so that they may be said to run 
through it, are disposed of before the several 
branches are entered upon. Such principles and 
rules may relate to the nature of duties and 
rights in themselves, to the conditions of their 
origin, transmission, and extinction (title, as we 
have already used the word), or to the renw 
applicable. The setting forth of these matters in 
advance, so as to avoid repetitions and awkward 
digressions in the subsequent detailed treatment, 
is called, after the modem German usage, the 
General Part of the work in hand. In the 
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Special Part the several topics are dealt with in 
order, and, the general principles having; already 
been stated, only those rules are discussed which 
are peculiar to the subdivision in hand, or are 
in some peculiar way modified in their applica- 
tion to its contents. Thus Savigny's great work 
on Boman law is only the " General Part " of his 
projected system. Well framed legislative acts 
on large subjects usually proceed in some such 
manner from the general to the special. Thus 
the Indian Penal Code has chapters of " General 
Explanations," " Punishments," and " General Ex- 
ceptions " {that is, the causes for which acts 
otherwise criminal are justified or excused), which 
come before the definitions of particular offences. 
■The " preliminary " part of Sir James Stephen's 
Digest of the (English) Criminal Law is a well 
marked General Part. Again the first six chapters 
of the Indian Contract Act contain what a Con- 
tinental writer would call the General Part of the 
law of contract, namely, rules of law by which 
the formation, validity, and effect of all kinds of 
contracts alike are governed in British India. The 
other chapters, which deal with sale, agency, and 
other species of contracts, might be called the 
Special Part of the Act. Notwithstanding the 
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obvious advantages of this method, it lias only 
gradually and of late years come into use among 
Englisli lawyers ; I do not say in name, which is 
of little moment, hut in substance. The late 
Mr. Leake'a excellent and accurate Digest of the 
Priiidjiles of the Law of Contracts is, however, 
a complete and systematic General Part for that 
subject "Where a wide field has to be covered, 
the method may well be applied on a smaller 
scale to subdivisions within the general scheme. 
It is hardly needful to remark that it is by no 
means necessarily confined to legal exposition; 
but it is specially appropriate for legal writings, 
including legislation, by reason of the number of 
technical ideas and rales of various degrees of 
generality which, in working out any topic, have 
to be constantly assumed as within the reader's 
knowledge. 



CHAI'TER V 



Law neceaaarily deals with duties and rights of RsUtion 
persons. Those duties and rights are detei'mined to things, 
by the relationa of persons to each other, depending 
partly on their acts and partly on events indepen- 
dent of them, and connecting those persons either 
immediately or through the medium of what we 
may caU, provisionally ,and vaguely, the possible 
objects of common or conflicting interest. Using 
"things" as a compendious equivalent for this 
last phrase, we may say that persons are brought, 
by the operatioii of acts and events, into relations 
with things and with one anotlier : that is to say, 
relations capahle of begetting duties, rights, and 
claims ; for the science of law regards none others. 
Claims are satisfied by Remedies, the various forms 
of legal redress : and the benefit of the appropriate 



106 FIRST BOOK OF JURISPRUDENCE chap. 

remedy, tlie " fruits of judgment " as we often aay, 
13 meted out according to the rule3 of Procedure. 
From this point of view we get another way of 
looking at the division of law as relating to 
Persons, Things, and Actions which we lately 
noticed. It is not proposed however to consider 
here whether this, or something like it, may have 
been in the mind of the Eoman lawyers, though 
they did not distinguish the general ideas from 
the special forms assumed by them in the law of 
Rome. We shall proceed in our own fashion to 
use this clue for the better apprehension of some 
of the leading ideas of jurisprudence. It seema 
a convenient course to start from the following 
q^uestions as being necessary and elementary. ' Who 
and what are the subjects ^ of duties ? -and how 
brought into relation with the possible matter of 
duties ?, Of what does that matter consist ? ' How 
are the data for determining the existence of duties 
ascertained; and, when ascertained, how are the 
duties enforced ? Further, there is after all these 
a question of great practical importance, namely : 
In wJiat forms is the law made known ? TMa 
last one, however, does not seem to admit of any 

' Thu word is here useil, of coorao, in the logical, not tbo- 



answer in general terms that can be of mucli 
practical benefit : and we shall deal with it apart, 
and with special reference to the anthorities of 
the Common Law, in the second part of this work. 
In like manner it is not assumed that the other 
questions all stand on the same line in this regard. 
Enles of evidence and procedure are largely deter- 
mined by national and historical conditions which, 
though not really arbitrary, cannot be aecoxmted 
for by universal principles. 

First then we have to inquire, not what were \ 
the capacities of persons in Eoman law, or what 
they are in English law, but what a person is ; 
that is, what are the necessary marks of a person 
in law. Duties and right b belong to persons. 
Persons are the subjects oi rights and duties : and, 
as the subject of a right, a person is the object 
of the correlative duty, and conversely. The sub- 
ject of a right has been calleil by Professor Holland 
the person of inherence, the subject of a duty the 
person of incidence. " Entitled " and " bound " are 
the term.5 in common iise in English, and for moat 
purposes they seem adequate. Every full citizen 
is a person : other human beings, namely subjects 
who are not citizens, may be persons. But not 
everj' himaan being is necessarily a person, for a 
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persou is capable of. riglits and duties, and there 

may well be human beings having no legal rights, 

as was the case with slaves in ancient law.' 

Doubtless any such institution is repugnant to 

the spirit of modem laws, and, since the abolition 

of slavery in America, we can hardly find an 

example in Western civilised countries : but we are 

now examining what is conceivable and possible, 

not what is desirable or now prevalent, A person 

is such, not because he is human, but because 

rights and duties are ascribed to him. The person 

is the legal subject or substance of which rights 

and duties are attributes. An individual human 

being, considered as having such attributes, is what 

lawyers call a natural person. 

Is not a person, then, simply a human being 

considered as capable of rights and duties ? No, for 

there are persons in law which are not individual 

human beings. Not only man is social, but within 

a society men act collectively, presenting a solid 

front, so to speak, to society at large, Groups, 

permanent or temporary, liehave as individuals. 

There arise in this manner collective capacities and 

responsibilities which the law personifies for eou- 

' The Roman lawyers did Bometimes, bat rarely, use jjcrscs* 
so as to inclade slaves : Gni. i. g 4S, fallowtid by I, i. 8, see Mofle'a 
Inst. p. 87, and. ed. 



We have artificial persons, or, as we say 
in the Common Law, corporations. Not that it is 
an affair of mere convenience. It would seem 
that in the history of institations collective rights 
and responsibilities were antecedent to those of 
the individnal ; and under archaic systems of law, 
as in Hindu and to some extent in Slavonic 
society, we can still find the individual hardly 
disengaged from the bonds of the family. How- 
ever that may be, we constantly need in modem 
law the conception of an artificial ^rson, a subject 
of duties and rights which is represented by one 
. or more natural persons (generally, not neceasarily, 
by more than one), but does not coincide with 
them. It has a continuous legal existence not 
necessarily depending on any natural life ; this 
legal continuity answers to some real continuity 
of public functions, or of special purposes recog- 
nised as having public utility, or of some lawful 
common interest of the natural persona concerned.' 

The action of an artificial person, be it observed, 
is not a merely legal or technical one, We make 
use of it every day for the common purposes of 

' It would he extremely intereBting to trace the history of the 
BomiTi idea of univcrsitas and of ita reviTal in European and 
English medieval law. Such a task is of course beyond the scope 
oFlhn present undertaking. 
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life, and in applicatioua going far beyond those 
which courts of justice admit. We aaeribe a 
single will and responsibility to the Ministry of the 
day, to voluntary associations and (what perhaps 
is moat curious of all) to a newspaper. In some 
cases the artificial person of common speech may 
be, or may approximately coincide with, an arti- 
ficial person in law too. Thus in England a 
newspaper may possibly belong (and nowadays 
often does) to a company incorporated under the 
Companies Acts ; and railway companies ai-e with- 
out exception, I believe, corporations. In other 
cases, as that of the Ministry, there can be no 
(question of collective legal iiersonality. But we 
never trouble ourselves, for extra-legal purposes, 
to think of tliis. 

In political discourse we so constantly personify 
' nations that we almost forget tlie artificial character 
of our language : and yet the unrestrained use of 
metaphor in politics is quite capable of grave 
consecLuences. The essential truth involved iu 
speaking of France or the United States as a 
person is that the governors of a civilised nation 
expect the nation to have the benefit of engage- 
ments made with their predecessors, and in tiiru 
are expected by the goveiiiments of other nations 
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to answer for the public acts of their predecessors 
as well as for their own. Without the corporate 
idea of " perpetual succession " and continuous 
■ responsibility there could be no stability or con- 
fidence in dealings between nations. Whatever 
goes beyond this may run into dangerous fancies ; 
as wbeu the results of social and economic con- 
ditions in the foreign enterprises, say of Russians 
or Englishmen, are set down to a national passion 
of enmity, or design of deliberate ambition, like 
those with which we are familiar in individuals. 
To charge or credit " France " or " Austria " with 
particular habits or dispositions is, at best, to make 
a statement about the traditions of policy which 
are known by experience to prevail in the public 
affairs of that country : at worst it is to make 
■wide assertions about the collective character of 
a multitude of people, including many and diverse 
types, and for too numerous for any one man to 
be even superficially acquainted with at first hand. 
Sometimes countries and populations are personified 
in this manner which contain internal elements of 
extreme diversity, and have not or have never 
had any true national unity ; as, on a great scale, 
India, and, on a smaller one, Ireland. In such 
a case the metaphor is a degree more remote, and 



the danger of fallacy (commonly by taking some 
part or parts for the whole) is greater. But these 
matters lie beyond the province of law. 

In the Common Law we call artificial persona 
corporations. Their existence is necessary to avoid 
the tedious and cumbrous processes which would 
otherwise be required for the carrying on of joint 
undertakings in which a large number of citizens 
are or may be interested. It is a natural follow- 
ing out o£ the same reasons to limit by law, as 
is done in England, the number of persons who 
may carry on business jointly without incorporation. 

We have in an ordinary partnership firm an 
example of artificial personality lying just on the 
borders of social or commercial convention and law. 
The firm is a person by mercantile usage : it is 
always and everywhere treated in business accounts, 
correspondence, and so forth, as a person distinct 
from the individual partners. In English-speaking 
ooiintries it is quite common for a firm to go on 
using a name which has long ceased to be borne 
by any individual partner ; though elsewhere this 
is not generally allowed. As to making the firm 
a person, legal usage is not uniform. In Scottish 
law, and, I believe, on the Continent of Europe 
generally the firm is recognised as a person : in 



the Common Law it is not In classical Eoman 
law we are hardly within sight of such a question, 
for the prevailing idea ia still the mau^ement 
of common property, and the idea of joint interest 
in a joint enterprise is only beginning to emerge. 

The greatest of artificial persons, politically 1 
speaking, is the State. But it depends on the 
legal institutions and forms of every commonwealth 
whether and how far the State or its titular head 
is officially treated as an artificial person. In 
England we now say that the Crown is a corpora- 
tion : it was certainly not so when the king's 
peace died with him, and " every man that could 
forthwith robbed auother." ^ 

We have next to speak of the legal capacities i 
of persona. They tend to eq.uality in modern 
systems, as we said above,^ but some inequality 
remains and must remain. 

First as to uatural persons. There are physical c 
conditions necessarily affecting the powers of the p 
iudividoal to manage and be answerable for his 
own affairs. Normally, we all have to pass 
through tender age and adolescence, or, in the 
Common Law term for the whole period before 
full age, infancy. When a man or woman is 
' A. S. Cliroti. aniio 1135. = P. 100. 



114 FIEST BOOK OF JUKISPKUDENCE cbap. 

of full ^e must be ascertained by the positive 
mles of the system of law in question. The 
prescribed age has varied in different systems 
from eighteen years (or, exceptionally, less) to 
twenty-five, which I think is the superior ex- 
treme. The Common Law term of twenty- one 
years is a reasonable mean. Full age may be 
fixed at different periods for different purposes : 
thus ability to roarry without the consent of 
one's parents, if living, may be postponed (as it 
is in France) to a later age than general ability 
to manage one's affairs. Abnormally, people may 
he disabled by insanity at any ^e; the ascer- 
tainment of insanity, its effects in excluding 
responsibility, and the adminiatrative measures 
necessary or proper for preserving the property 
of insane persons and checking abuses, have to 
be provided for by eveiy system of law in its 
own way. So far as general principles are 
involved they belong mainly to public law. 

Another class of personal distinctions rests on 
I the constitution of the family. Such distinctions 
are, in part, ultimately grounded on the physical 
difference of sex, and on moral differences assumed 
by the law to accompany it. In private law 
married women undergo some loss of legal capacd^ 



in all or almost all system a of law,* wliile in 
some syatems all women are or have been under 
disabilities. In public law, and in every known 
system so far as public law goes, all women are 
under some disabilities and are exempt from 
some duties, that of military service for example, 
where it exists as a general duty of citizens. 
We find, on the other hand, variations of personal 
capacity derived from family relations which belong 
only to some particular type or stage of family 
institutions. The subjection of adults to paternal 
power among Roman citizens, the limited capacities 
of a member of a Hindu "joint family," may be 
taken as examples. 

Further, there are special personal disq^ualifica- special 
tiona or diminutions of legal capacity in every cationa, 
system of law. Some of these have a penal othecwiae 
character, or at least savour of preventive and 
compulsory discipline : such are the disabilities 
of convicts, bankrupts, and (in some systems) 
declared spendthrifts. Others are attached to 
certain public offices or positions for reasons of 

' The prohibition of bigamy, which applies to mariieJ men as 
■ well aa women in modem Uw, has never been reckoned as a point 
W of legal incapacity ; by marriage the original capacity is not de- 
I Itroyed but fulfilled. So no one would say that a sitting member 
I of Pultunent had lost Ilia capaoity of buiug elected. 
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po&ef Boi ilrihMwiahte to the individuaL Sach 

an IB b^ad Ae diaqsaMcations of deTgymeii, 

Bad tt poaoM baUi^ vwioiis offices, to sit in 

ft i Ka aeML In nodnn hv these disqaalifications 

(or exempdoos, wiatii oo less occur) are almoet 

or wltalfy confined to paUic law.' But in the 

IGddla .Ages a man coaM renotmce his whole 

legal pemaa^tj, pohlic and private, become as 

it was callecl 'dnUj dead," by entering one of 

the Kgnlat <Hdei3 (^ religion, and this may 

possibly be so still in some of the jurisdictions 

where the Bcmian Catitolic religion is exclusively 

or principally recognised by the State, and its 

monastic and other societies of professed religious 

persons have an official standing. We are not 

aware that the institution survives in any of the 

greater States of Europe. 

Attifii^i-ti Passing to artificial persons we find that their 

thdt in capacities are not subject to most of the causes 

different of variatioD which affect those of natural persons. 

from those _, , , . , 

of natural OoMOUsly a corporauou cannot be an infant or 

^"°°'' insane. It may be insolvent ; it is the common 

experience of our own time that, as an idle rhymer 

> This would seem to bs the gTsin of truth in the Htrsnge lirnr 
taken by those writers who have rejected the distinction between 
Public and Private Law, aud treated Public Law as a bntioh of i 
Law of Persoas. 



wrote, " winding-up cometli to limited things." 
For reasons of practical convenience, however, in- 
solvent corporations are, in England at any rate, 
dealt with by special forms of procedure differing 
from those used in cases of individiial bankruptcy. 
Corporate capacity, on the other hand, is subject 
by its nature to restraining conditions from which 
the acts of natural persons are free. 

First, an artificial person can act only by means i 
of some natural person or persons having authority a 
to represent it, " actorem aive syndieum " as the 
Bomans said ; a railway company must act through 
its board of directors, and the like. Hence a 
corporation can do nothing which cannot he done 
by an agent. The full importance of this cannot 
be shown here, for the exposition would have to 
asGume some detailed knowledge of law. Eut it 
is a matter of universal principle that there can be 
no real agency to do an obviously unlawful act. 
Hence follows a restriction on corporate responsibility 
which must be specially noted. 

Secondly, then, a corporation cannot commit c 
crimes, for it cannot anthorise them. If the mem- h 
bere or representatives of a corporation affected 
to authorise a criminal act in its name, they 
would merely make themselves liable as individuals. 



To put an extreme case, if the East India Company 
had rehelled against the Crown, not the Company 
but the directors would have been guilty of high 
treason. But a corporation may have positive 
duties imposed on it by public law, and may incur 
penalties (though not criminal punishment in the 
strict sense) by failure or neglect in that respect. 
Such duties may he directly imposed on a corpora- 
tion in coimection with the specif purposes for 
which it is constituted, or as an equivalent for 
privileges granted by the State ; or the corporation 
may incur them by carrying on a trade or business 
to which they are attached by the general law. 
Further, a corporation may be liable for civil wrongs 
committed by its agents in the course of their 
employment, just as a natural person may be ; and 
on principle there appears to be no reason why, 
consistently with the general idea of artificial 
personality, it should not be liable to the same 
extent. This is certainly the doctrine of the 
Common Law, though in some points it is not yet 
wholly settled in England. 

Thirdly, many corporations are created expressly 
for special purposes, and their powers are limited 
to the execution of those purposes, and what is 
reasonably incident thereto. This is the case with 
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most corporations iu modern times, and there has 
even heen a tendency to suppose the principle 
universal Practically such cases almost always 
fall nnder some special legislative rule : but the 
interpretation of such rules has been doubtful 
enough to leave room for controversies of principle. 

A corporation has distinct rights and duties not Corporate 
only as against persona outside it, but as against its rights : 
own members. They can be its creditors or debtors, of oorpo- 

On the other hand its debts and claims against ' 

other persons are not the same as theirs. " Si quia 
univeraitati debetur, singulis non debetur, nee 
quod debet tmiversitas singuli debent." ' This is a 
necessary conseciuence of the corporation being a 
distinct person in law. How far the individual 
members can derive profit from corporate property 
or business, or be liable to contribute to the pay- 
ment of corporate debts, has to be determined by 
the particular system of law and the constitution of 
the particular corporation. The formation of cor- 
IKtrations, again, is a matter of positive regulation ; 
though it may be taken as a principle of general 
jurisprudence that the authority of the State is 
requisite. Such authority may be conferred once 
for all, as regards a class of corporations, by general 

' UipUn, D. 3, 4, quod cuiuBcmiqne univeraitatis, 7, §1. 
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enabling legislation, and this has been done in 
England by the Companies Acts. Municipal cor- 
porations and a limited number of trade gilds appear 
to have been the only kinds of corporations known 
to the classical Eoman law.^ Nowadays the import- 
ance and necessity of corporations for carrying on 
the affairs of modern life meets us at every turn. 

^ D. eod, tit, 1. 



CHAPTER VI 



THINGS, EVENTS, AND ACTS 



The question what is a Thing is nmch less simple Thbgs an 

subject- 

than the question what is a Person. Roman law iDattw of 
will tell us that some things are corporeal and duties. 
others incorporeal; the Common law will tell ua 
that some things are in possession and others in 
action. The Eoman division is easier on a first 
View; the English one is no doubt subtler, less 
dearly defined, and more difficult for beginners to 
grasp. It is therefore cotamonly assumed that the 
Eoman conception is rational and the English is 
not. We must have a little patience before we are 
ready to form an opinion. 

A thing is, in law, some possible matter of rights 
and duties conceived aa a whole and apart from all 
others, just as, in the world of common experience, 
whatever can be separately perceived is a thing. 
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"Hie kind of " things " witli which we are most 
fomiliar are material sensible objects which can he 
dealt with in the way of manual use. No difficulty 
oocurs in treating a house, a book, or a sheep, as 
Uiings. As borrower of a book, I have the right 
of keeping the book for the agreed time, or until 
le-demanded, and the duty of returning it. The 
book is plainly not the same as my rights, or any 
one's, regarding the book, or the sum of all possible 
rights. It would still be a real book if it belonged 
to nobody. We are not now considering what the 
possible rights, ot ownership or otherwise, may be. 
We take it prorisionally as common knowledge that 
an owner who Las not parted with any of his rights 
has large powers of use and disposal over the thing 
owned, powers which are indefinite even though 
they may be limited in certain directions by rules 
of law. 

There is no trouble, again, in extending this 
notion of a " thing " to an aggregate of material 
things, such as land with a house and other build- 
ings on it, a library with all the hooks in it, a flock 
of sheep. Any of these aggregates may be treated 
as a single thing if we find it convenient. Fhyaioal 
continuity is iu no way essential to the identity and 
singleness of the rights existing over material objects. 
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Physical discontinuity makes it, no doubt, easier to 
separate those rights and form new combinations ; 
but easier only in degree. One sheep may be bought 
and driven off from the flock ; one chair out of a 
set may be sold or given away. But also when the 
sheep becomes mutton each leg of mutton may have 
a separate owner ; and a chimney in a house may 
be repaired and the old materials taken by the 
builder in part payment, or a whole wing of the 
house may be rebuilt and the materials sold in 
lots. 

So far we have spoken of things (as Littleton 
said) whereof a man may have a manual occupa- 
tion, possession, or receipt.^ 

But many elements of wealth are not tangible, intangibiB 
- 1 , elements of 

as we know without assuming any special know- «eiith 

ledge of law. The worth of five sovereigns is m 
the gold ; the worth of a five-pound note, and the 
reason why we can get five sovereigns for it, ia 
in the credit of the Bank of England. Whatever 
debts are owed to an individual, a firm, or a cor- 
poration in the coui'se of business are part of the 
assets of the business. Nay more, the goodwill 
of a business, which is merely the right to go on 
using the old name, coupled with the expectation 
■ Litt. § 10. 
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that custom will still follow the name, is often 
of great pecuniary value. 

Then we have exclusive rights which, though 
not merely personal, are only remotely connected 
with any tangible thing, and consist in the legal 
power of excluding others from competition in 
respect of their subject-matter. One may have 
an exclusive right to take fish in a certain piece 
of water, to ferry passengers across a river for 
hire at a certain place, to make and sell a new 
machine or instrument, to multiply and sell copies 
of a book or a print. Again we may have rights 
over tangible things which belong to others ; rights 
of way over land, rights of iLsing or detaining goods 
by way of loan, hire, or pledge, and others. These 
rights can be and are regarded in law as having 
distinct and measurable values, and whatever has 
such value is a thing, though not a bodily and 
sensible thing. These benefits can be part of a 
man's inheritance or goods, of his " estate and 
effects," to use the largest term known to our law ; 
they are capable of transmission and, for the most 
part, of voluntary alienation. We must recognise as 
things, in fact, all objects of exchange and commerce 
which are recognised by the usage of manldnd. 

It is often said that such things have no being 



r 



THINGS, EVENTS, AND ACTS 



save iu contemplation of law : the Eoman phrase Not merely 
is "in iure consistimt." But this (although it of 
contains a truth, as we may see hereafter) is not 
accurate aa a general statement. There may he 
"groups of advantages," to use Professor Holland's 
happy tenn, -which have an appreciahle value 
though the law does not recognise them. Im- 
perfect rights of the nature of copyright, for 
example, might exist outside the law by usage 
and courtesy. Such rights did in fact exist in 
the United States to a certain extent before the 
Copyright Act of 1891, as regards English books 
made over to American publishers ; and they had 
a certain value to the American publisher, and 
consequently to the British author, although they 
were wholly unprotected by law, and (as events 
showed) precarious in fact. The goodwill of a 
business, again, would still have a commercial 
value if it were leas efficiently protected by law 
than it is ; and it would probably by no means 
lose the whole of its value even if it were not 
protected at aU. The law began to protect it 
when it became notoriously valuable and not 
before. Hence it seems that in the case of 
incorporeal things the advantage or "group of 
or to be enjoyed in fact is 



The legal 
nature of 
corporenl 



126 FIRST BOOK OF JURISPRUDENCE chap. 

the true subject-matter of the right, and corre- 
sponda to the tangible object which we call a 
corporeal thing aa distinct from the rights exercised 
over ifc. Of course the value of aa incorporeal 
thing may be largely due to its recognition and 
protection by the law, and aome incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide c|_uestiona of 
titla The parallel therefore seema to hold good 
notwithstanding the possible anomalies of extreme 
cases. 

At this point it may be worth considering, at 
the risk of an apparent paradox, whether corporeal 
thiugs themselves are so corporeal as we think 
at first. Tor a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say " communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nullius in 
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bonis sunt." This ia much easier to illustrate 
from the Koman law than from our ovm ; for the 
Common Law abhors a vacuum of property : ' a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing " 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
attribute of an individual thing. 



i 



' HolmeB, The Conaiion Law, p. 237. 
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What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 
as coDtinuous or discontinuous, corporeal or in.' 
corporeal, and in law on the character and the 
extent of the powers of use and disposal which 
particular systems of law may recognise. A man 
who has copyright in a book can alienate but 
cannot destroy the copyright, though he 
choose, on some scruple of conscience againstj 
monopoly in spiritual benefit,^ not to exercise hi 
right or reap the profit of it The owner of 
unique manuscript can destroy it in fact, but the 
law might conceivably forbid him to do so, and 
probably would if the obvious interest of those 
to whom things of unique value belong 
not thought to be sufficient security against wantcoi 
destruction. Land, though it can be wasted oi; 
in some situations, flooded, cannot be destroyed 
the same sense as ordinary chattels ; and some few 
chattels, such as the harder lands of gema, may b( 
considered indestructible, so far as ordinary accideni 
are concerned, as compared with perishable goodi 
and even with relatively lasting materials ol 
common use. Through all the range of natuni 

' Count Ljof Tolatoi not long ago diackimcd k11 iitUlwt 
tho Gopyright of his works for aome such reason^ 
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and legal diversities, however, a thing remains, 
for the lawyer's purposes, that which la attrihuted 
by law to the natural or conventional thing in 
regard to the rights and duties of persons. 

Here, then, we seem to have 
of contact between 
lawyer as well as the metaphysician is driven, 
when he takes to thorough-going analysis, to face 
idealism. What we commonly caU things are 
resolved by philosophical analysis into possibilities 
or occasions of perception. The idealist boldly 
aays that the esse of material things is peretpi. 
So we may say that in contemplation of law the 
esse of things is haheri or in bonis esse. That only 
is a thing wliich can, in the widest sense, be 
owned : it must be the subject-matter of rights 
that the law wiE recognise. An ownerless thing 
is for the lawyer pretty much what a " thing in 
itself" is for the philosopher. A res nullius is 
as void of legally intelligible contents as is a Ding 
an sich of intelligible contents of any kind. It 
is merely negative and irrational ; the very notion 
of it excludes it from the world of rational import. 
"We can see in it, at most, the potency of a future 
legal significance. The " books in my closet," in 
Berkeley's famous example, are merely the poten- 
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tiality of the books I shall see -when I open the 
closet And so the ownerless abandoned thing, 
in systems which admit the extinction of property, 
is the mere potentiality of possession or ownership 
to come, whether the thing itself be buried treasure 
or a worthless tin pot. There is a legal vacuum 
till the act of an occupier or finder restores the 
thing, so to speak, to the world of legal reality. 
Hence, if we find in a particular system of law 
rules which are astute even to refinement to 
prevent this state of vacuum, there is no reason 
to treat such an endeavour as absurd. In fact 
the old masters of the Common Law did take 
the line of abhorring vacant possession or property, 
and put forth extreme ingenuity to avoid admitting 
it. " The law must needs reduce the propertiea 
of all goods to some man." ^ Without contending 
that they were consciously led by any philosophic 
reason, one may be allowed to think that, whether 
by scientific instinct or by good fortune, th^ 
showed themselves on this point at least aa good 
philosophers aa the Roman lawyers. 

For the present purpose it is enough to know 

that in any case the legal notion of a thing must 

extend far beyond those objects which are " thinga " 

> Doct aad Stud. dial. iL c 51. 
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ill the popular sense as being capable of physical 
apprehension and use. Artificial aggregates of 
material objects, like a library or a flock of sheep, 
are only the first step in the extension. We have 
to include all distinct elements of wealth, though 
not tangible or sensible, which can be the source 
of profitable use or benefit to any certain person. 
The copyright, say of Jowett's Plato, is as much 
a thing as a bound volume of the book ; railway 
shares are as much things as the rolling stock 
of the line. 

How a particular thing can be used and en- 
joyed is a matter of fact conditioned by its nature 
and q^ualities, and this whether the thing be cor- 
poreal or incorporeal, save that an incorporeal thing 
may consist merely in the power or right of having 
some strictly limited advantage, using a particular 
path for example, while the possessor of a corporeal 
thing ha.s indefinite though not infinite ways of 
manifesting his control over it Questions may 
arise as to what forms of use, and how much use, 
the law win recognise as proof of efiective and 
exclusive control. The use and enjoyment remain 
'in themselves matters of pure fact. But we can 
Bpeak with certainty of the rights of a possessor 
)or owner only when we know what powers of use 
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and disposal are reco^iaed by the law ; not only 
how things can be used, but how they may be, 
and how they may or must not be. 
J Things ai|fe brought into . relation with Persons by 
Events and Acts, which are in the world . o£, law 
that which motion ia in the world of matter; 
A great number, indeed the far greater number 
of events and acts are obviously of no legal import 
whatever. The falling of an apple from a man's own 
tree on bis own ground makes no difference in any 
one's rights ; and for the owner, if he is on the spot, 
to pick it up or not to pick it up, to eat or not 
to eat it, ia an exercise of his lawful discretion 
which from a legal point of view is eq^ually in- 
different. But it is impossible to say of almost 
any event or act that it cannot have legal import- 
ance. A very amaU change of circumstances will 
make all the difference in this respect. Let that 
apple fall from a branch projecting a few feet 
beyond the owner's boundary, and come to rest 
on a neighbour's land. Here is matter for question- 
ing at once, !\Vhose is the apple now?. Does it 
still belong to the owner of the tree ? If so, may 
he go on his neighbour's land to take it, or must 
he ask for it ? Or does it belong to the neighbour 
on whose land it has fallen ? if so, unconditionally 
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or subject to any and what conditions t 
pensating the former owner? If a 
comes and takes the apple, whom has he wronged ? 
All these questions, mostly trifling in the particular 
case Buggested, hut representing points which iu 
other cases may be capable of involving great 
interests, have to receive distinct consideration, 
and may be not only distinctly but differently 
answered in different systems of jurisprudence. 
"Walking, again, is a necessary and most common 
act of all persons who have the use of their legs ; 
and so long as a man's legs take him where he 
lias a right to be it ia indifferent to the law. That 
it may, on the other hand, involve trespass, though 
oEtentimes a merely nominal and innocent trespass, 
is common experience to most people who have 
walked in the country without strictly confining 
ttiemselvea to high roads and beaten paths. 

Every act may be said to be, in a large sense, i 
in event But it is convenient to use the word e 
"event" only for that which . happens or at least 
"lay happpn^'iQn ,%e/ course of nature without 



3 wMch may or may not be produced by human 
« it is often immatBtial for many purposes to consider whether 
Bi bet they wore so or not. Tha rights which arise on a man's 
b afford one obvious example. It is hardly needful to adJ 
r purpose only thosa acta count aa such vfhioh can \>6 
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being directly determitied by human intervention. 
It is proper to note that in archaic syatema -of 
law the part played by acta, aa compared with 
events, is far less than it becomes in modem 
systems. For in early times, or, to speak more 
exactly, in early stages of civilisation, the range 
accorded to individual will and discretion is but 
a narrow one. Disposal of property by will, for 
example, is a relatively modem institution, and 
unrestiicted power so to dispose of it, for example 
to the exchision of a surviving wife or children, 
is not found at this day in countries where tie 
Roman law has set the rule in matters of inherit- 
ance. Now the death of a man holding valuable 
property is an event which must necessarily have' 
some legal effect ; for the lands or goods which 
remain must belong to some one, be it the State 
or one or more individual persons, natural or 
corporate. In a system where dispositions by laat 
will are not recognised, the event of dea^h at once 
calls intp operation the fixed rules of law, whatever 
they may. be, which -'determine the succession to 
the deceased" person's estate, In a system where 
a certain share cannot be alienated by will from 



reteiTBd to b. human agent, Sneh facts aa a 
a dog liiting a, luan, are not acts ^ut merely e' 
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a man's children, the will of a man who dies 
leaving children, so far as it disposes of what he 
has power to dispose of, is an act which takes 
effect upon the event of his death. So far as he 
has not exercised his disposing powers, and so fai' 
as concerns the portion of bis estate which he 
cannot dispose of, the rights of his successor or 
successors are determined by the rules of law. 
Where full powers of testamentary disposition 
exist, and an owner has exercised them as to the 
whole of his property, the event of his death calls 
Ms act of disposition into play, and has not, as 
regatda what was comprised in that act, any other 
operation.' So far as he has not exercised his 
rights, the event of his death operates as in the 
cases before put. 

Where changes are worked iu the legal rights ■■ 
and interests of persons by rules of law not de- ai 
pendent on the will of any party, this is often 
and conveniently said to be an " act of the law " 
as contrasted with an " act of parties," although 
the contrast is not , logically ,(juite.- .exact. , Eules 
' We are now sp«aking only •it saioaaeian nnSer -a will as ao 
altemativo to intestate saceessiou. The devolution of piopertj 
in which limited intereats have been created may depend on 
preTions acts of parties, or on mles of law, or partly on the one 
tu)d partly on the other. It is sufficient and preferable, for the 
purpose in bund, to take the simplest example. 
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of law Lave to determine the legal results of acts 
and events alike. But in many transactions the 
rules leave a wide freedom to the parties of appoint- 
ing at their own pleasure what the result shall 
he; the law makes itself, in fact, the instrument 
of their intentions, and in a manner stands aside. 
As the Twelve Tables said : " Cum nexum faciet 
maueipiumque, uti lingua nuncupassit ita iiia 
eato." 

The phrase " act in the law " may conveniently 
be used for an act of parties which is fitted and 
designed to have a distinct legal effect, and, although 
it occurs with a wider application, it seema desirable 
to restrict it to this meaning, for which we have 
not otherwise any compendious Eugliah expression. 

We might also speak if we chose of " events 
in the law," meaning events producing some legal 
effect ; but since jurisprudence takes notice of 
events only so far forth as they can have legal 
e£fect, it will almost always be superfluous to use 
any such phrase. 

The arising of liability to suffer punishment, 
or to pay compensation or otherwise submit to 
civil redress, by reason of a merely wrongful act, 
ia not commonly spoken of as an act of the law, 
though the liability and the corresponding right 
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to redresa are of course fixed by law as much as 
the accrual of a right of inheritance or the lika 
The reason is that the contrast between an act of 
the law and an act of parties ia not here applicable, 
A merely wrongful act cannot he an act in the 
law. 

There is no need or occasion for us to enter & 
here on the psychological definition of an act. It v 
concerns us as lawyers to know not so much what w 
philosophers will call an act as o£ what kinds of 
acts, and to what purpose, the law takes notice. 
Generally speaking, the law has regard only to 
such acts as are voluntary aud manifest. This ia 
a necessary consequence of the nature of legal 
jiwtice. The judgment of law must not only be 
but appear just, and can deal only with that which 
ia capable of proof. The secret counsels and re- 
solves of a man's mind are voluntary, but not 
manifest ; the movements of a man's limbs when 
he gesticulates in a troubled dream, or walks in 
Ms sleep, are manifest hut not vohmtary. Perhaps 
these last are not properly to be called acts at all ; 
in any case they are not on the footing of normal 
acta. How far, if at all, they can be a source of 
liability to the apparent actor may be a c[uestion of 
no small difficulty ; but in fact cases of this kind 
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are of such infrequent occurrence ' in the afiaira <rf 
justice that it would be quite out of place to dwelt 
upon them in a general survey of legal ideas and' 

categories. As to acta of the mind which are not 
directly manifested in outward performance, the law 
will not generally take account of them, both be- 
cause they canuot be certainly known, and becauso; 
no certain result can be assigned to them. Bodily 
motions, on the other hand, may be executed under 
direct mechanical constraint, without or against the 
person's will, eis if a man's hand should be forcibly 
guided to make a signature or mark. Such motions 
are not acts at all, and are mentioned here only 
because former writers have thought it needful or 
proper to mention them by way of abundant caution. 
It is enough for us to attend to voluntary ac 
they are commonly known and understood. 

In considering voluntary acts with regard to 
the agent's responsibility, it ia usual to distinguisli 
between intention and motive. Intention is th( 
wish or desire accompanying an act, and haviiu 
regard not only to the act itself, but to the con 
sequence or consequences to be produced. Thui 
intention includes will, but also covers much tnoi 

' To the boat of my knowledge tliere is not in the whole ml 
of Englisli reported decisions an; authority governing snch cue* 
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than is commonly nnderatood by that term. It is 
needless to draw the line for any purpose not 
strictly philosophical. Neat and obvious con- 
sequences are for all common purposes reckoned 
part of the act itself, as we shall see more at large 
presently. Thus when I press the button of an 
electric door-bell, we say that I ring the bell ; in 
other words the sounding of the bell is included 
in my act, though it really depends on conditions 
quite beyond my control, such as the electrical 
apparatus being in order. My intention extends 
to procuring the door to be opened, being admitted 
if my friends are at home, leaving a card or message 
if they are out, or otherwise as the nature of my 
errand may be. 

Motive is, unhappily, a more ambiguous word.' Motive u 

. speciflc 

Sometimes we mean by " motive ' the desire for liesira 

& particular result which induces a person to act notion. " 

in a manner fitted to bring about that result. We 

speak here only of those motives which are effectual. 

For possible grounds of action which are considered 

and rejected, and therefore do not enter into the 

determination of any act, are plainly beyond the 

scope of legal judgment Now, so far as desire of 

' Bentbam was troubled by ita mnltifariousnfss, Principles of 
Moralt and LtffisltUion, ch, x. g 1, ss. iv. -vi. 
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this or that particular result is concerned, it would 
seem that uotbing can be present in a man's motivei 
(that is, effectual motives) which is not also presenlt 
in his intention. Por his intention, however far it 
extends, is determined, point for point, by his 
desires. The" desired and intended consequences 
of an action must be commensurate with the desires 
that prompted it. Every representation of a pre- 
ferred object in contemplation has its active 
equivalent in the formed intention. In delibera- 
tion we work backwards from the ultimate ohject" 
to the intermediate means, and end with the 
immediate act to be done : in will or intention we 
start from the immediate act and look forward to 
the desired consequences. This was clearly seen 
by Aristotle, who points out that the contenta of 
ideliberation (the weighing of motives) and choice 
(the formation of intention) are the same, except 
that in choice the matter of deliberation is finally 
determined ; intention is the sum of what is chosen 
as desirable among the objects of desire : ' the two 
processes are in reverse order, for in deliberation 

Tpoai/ifTir' ri yip fK t^i pouK^f rjii)iipi6iv rpoaiprriv ^dric, JU. 
Nie. III. iu. 17. Aristotle looks to the active |)Tocess of. Ui* 
mind {poiKTprn, irpaalpins) where we look Ui the matctials or ttmit 
d( the ii);oOL«9 (motive or deaii'e, intention). It is' not obTiomfl 
Ai'iatotle a waj is the worse. ^B 
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we proceed from the ultimately desired end back 
to the means, until we come to the step we shall 
have to take to start the train of conaec[uences, 
while in intention the actual order of the ^expected 
events is represented, proceeding from the step 
first taken through the consequeucea to the farthest 
result expected and deaii-ed.^ A tradesman, for 
example, wishes to improve his business. He forms 
the design of taking a shop in a better quarter ; 
and, as this involves doing all things necessary for 
that purpose,. he comes down from the general idea 
to planning the details. In the execution he must 
work the other way, going through the series of 
acts to realise the main purpose. First, he sees 
or writes to an ^ent, then goes to view a vacant 
shop ; then, if it suits him, negotiates for a lease, 
executes' the lease, enters into possession, and trades 
at the new address. Finally, if his forecast is 
justified, he has the improved custom which he 
began by desiring. On the whole then a man 
cannot intend what he has not thosen, although he 
may be driven to choose, as the least of inevitable 
evils, a course which he dislikes in itself. The 
means to some desired end often have undesirable 
' Eth. A'ie. in. iii. 11, 12 ; I ailopt Hr. Stewart's reudmng of 
rt Tp&rm' tOnor (Notca on the Nic Eth., Oxford, 1892). Cp. Sully, 
OiOlint* 0/ Psychology, 2nd ail. 589. 
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features which are tolerated for the sake of tJi 
end. No voyage can be wholly free from peril 
of the sea ; no traveller can explore a new counti^ 
without known and unknown dangers ; no grea 
work of engineering can be executed without 
risk to life and health.' Every one would mab 
his work perfectly safe if he could, but the 
that remains after taking all reasonable and practio 
able precautions has to be accepted though na 
welcomed. There is a difference, again, betweej 
drawbacks which are a necessary part of a propose 
course, and those which are only more or lea 
probable incidents ; in the former case an actio] 
repugnant in some ways is nevertheless decide 
upon, as where a well-grown tree is cut down fi 
the sake of light or space ; in the latter there 
only the taking of adverse chances, as where 
mountaineering party, rather than abandon an e 
pedition, crosses a cauloir liable to be swept b] 
falling stones. 

So far we have taken motive in the sense 
external motive, as it may be called, the particnll 
inducement to a course of action. But " motive 



' <^i veul la Jhi veiit les inoytns is a jtenertkl truth i 
quatiSed eama ; one might add aa a glosa, mime giiand il vMidra 
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can also mean internal motive,' the general moral 
quality or disposition of the agent which is a 
constant element as compared with particular 
inducements, and gives weight in his deliberation 
to this or that inducement. The effect of general 
moral quality or disposition in the pracess of 
deliberation and choice is for many purposes more 
important than the average or objective value (so 
far as there ia any) of things reputed desirable. 
And this seems to be the meaning of " motive " 
preferred by the best modem authors when exact 
distinction is required. In ordinary language, when 
we speak of the motives for an action, we are for 
the most part consciously or unconsciously taking 
external and internal motives together. Internal 
motive, or the general disposition from which an 
act proceeds, is obviously not capable of proof by 
the facts of a particular case alone. 

If we are asked, therefore, how far the law Estemai 

I regards motive as distinct from intention, we must ofieu con 

» answer with the counter-question : External or law. 

internal motive ? There ia no doubt that the law 

does take account of external motive as embodied 

xn tnteotion. Motive in this sense, the desire or 



I 



All motiTe ia internal in oue senae, far it can operate oal; in 
icioasness, Bnt it is enough that the distinction be intelligible. 
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purpose operative in the i^ent'a choice, is 
capable of proof, and may be material to show the 
inteution with which an act was done : and in cases 
where the question is by whom an act was done, 
the presence or absence of motive — that is, the fact 
or probable appearance that a given person desired 
an end which the act was fitted to attain, or the 
absence of any such appearance- — -is constantly 
discussed, and may, in the absence of direct evidence, 
have great weight. In a case of unlawful wound- j 
ing the prisoner's intent to do grievous harm may ' 
appear not only from the nature of the weapon, the 
circumstances of the attack, and the like, but from 
previous declarations of ill-will towards the person I 
attacked. Similar considerations apply in cases ] 
where we have to consider whether there haa been ' 
an intentional act of a given person at £ill. The 
first Lord St Leonards was known to have made a 
will ; the will was not forthcoming after his death ; J 
proof of its contents was however forthcoming, and I 
was admitted. It had to be decided whether Lord | 
St. Leonards had destroyed the will with the inten- 
tion of revoking it, or, on the contrary, it had been 
secretly stolen ; and it was shown that his conducfr 
and expressed feelings, down to the last days of hia 
life, had been those of a man who believed the will 
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to be in existence and wished it to take effect. On 
this evidence the will was established.^ A more 
familiar example of the same principle is the 
admission of evidence of good character in criminal 
cases. 

Internal motive, on the other hand, is not a intemaj 
normal matter of judicial proof or condition of legal amiuBhie 
eonaequeneea in particular cases, though it may be csceptionai 
taken into account by legislation, or by what is 
called the policy of the law on the one hand and 
judicial discretion on the other. Offences which 
commonly proceed from a depraved or dangerous 
moral habit may be liable on that account to more 
severe punishment ; and lighter sentences will be 
passed (so far as consistent with the safety of 
society) on those who break the law not from greed, 
lust, or malice, but by some perversion of natural 
affection or benevolenca A man who steals food 
for his hungry children is a thief as well as one who 
steals money to buy liquor and get drunk, but they 
will hardly be punished alike under a system which 
leaves any discretion to the judge. The positive 
definitions and judgments of law, as distinct from 
judicial discretion, do not as a rule attempt to 
' Svgden v, Lord St. iemwrrfa (1878), 1 P.D. 154. Someof 
tlie »erj important matters involved aro passed over as not 
relevMit for the present iUuatration. 
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conaider internal dispositions, Acta can te proved 
and their con3ec[uence3 traced; tlie springa of 
conduct are for tlie most part biddeiL In some 
exceptional casea, however, the disposition from 
which an act proceeds is taken into account as 
distinct from the intention. The word " malice," 
when it means anything more than the intention 
of doing an unlawful act, seems to he the specific 
mark of such cases in the language of the Common 
Law,' 

It has already appeared in the course of the 
foregoing explanation that intention ia almost 
always manifold and complex. Most acts are done 
with a view to a series of results, of which some or 
one are generally subordinate to some other result 
or group of results for the sake of which the aotioD 
is undertaken, and which is commonly called its 
end or purpose. A man writes with the proximate 
intent of setting down certain words and sentences ; 
if he ia writing a book, he has the further intent 
that they may be printed and puhhshed, and hia 
ultimate and principal ends may be to instruct or 
amuse those who read the book, to procure gain ot 

' Tbcro ia no doubt, I think, that malicious prosecatioa and 
some other analogous wrongs do form au excoptiona] class of tliil 
kind. lu recent tiinea the tondonoy has beeQ rather to extend 
tliaii to narrow it. 
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reputatioii to lumself, to advauce the interests of 
his party or to promote some undertaking which he 
has at heart, or all or some of these things may be 
desired by him in equal or various degrees. A 
householder la aroused in the night by the sound of 
footsteps which he believes to be a robber's, and 
fires a shot out of the window. His immediate 
intent is to discharge the gnu or pistol. His 
farther intent is to scare away the thief, and to 
summon to his aid any constable or other true man ' 
who may be within hearing ; these are two con- 
sistent and simultaneous but distinct purposes. 

For simplicity's sake we commonly reckon the P 
immediate and usual couseq^ueuces of an act, wheu q 
to all appearance they are intended and follow as a> 
intended, as part of the act itself, and we speak 

intention only with reference to the farther 
■consequences. In the act of shooting, for example, 
the man's own act stops, if we are to speak with 
strict precision, at pulling the trigger, but the 
dischai^e of the gun in the direction given to 
the barrel by the man's aim is counted as part 
of the, act. This is well illustrated in an early 

lage of that curious and discursive book, 
'Abraham Tucker's Light of Nature. 

tin epeaking of action, besides the several co-csistent 
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motions and several eucceeeive volitions bBfore-juentioned, 
we ordinarily comprehend aevei'al operations of other agente 
acting in a series towards conipleating tlie purpose we had 
in view, provided we conceive them neceaaarily consequent 
upon our volition. Thus when Eoger shot the hawk hover- 
ing over hia master's dove-houae, he only pulled the trigger, 
the actioa of the Bpriiig drove doivn the flint, the action of 
the flint struck fire into the pan, the action of the fire set 
the powder in a blaze, that of the powder forced out the 
shot, that of the ahot wounded the bird, and that of gravity 
brought her to the ground. But all this we aacrihe to Boger, 
for we aay he brought down the felon ; and if we think tie 
shot a nice one, applaud him for having done a clevei' feat 
So likewise we claim the actions of other persons for our 
own, whenever we expect they will certainly follow as ire 
shall direct. When Sc^uire Peremptory distrained his 
tenant for rent, perhaps he did no more than write his 
orders in a letter, this his servant carried to the post, 
the postman conveyed it into the country, where it was 
delivered to the steward, who sent liis cleik to luake the 
distress. Yet we ascribe the whole to the Squire's own 
doing, for we say he distrained his tenant, and coll it a 
prudent or a cruel act, according as we think of the 
circumstances of the case. 

Hence the law maxim, he that does a thing by anothet, 
does it himself ; which though valid in "Westminster Hall 
will not hold good in the schools of metaphysics, for there 
we aliall hnd nothing an act of the mind that ia not tlie 
immediate product of her volition. But for the uses of 
prudence and morality we must recur back again to the 
common language, because we cannot judge of the merits of 
men's doings without taking the consequences into our idea 
of the action. Fulling a trigger or drawing characters upou 
paper, are neither good nor bad, right nor wrong, considered 
in themselves ; but as the trigger so pulled shall occasion 



the fllaughter of a man, or of Bome vermin, or only a. bounte 
in the air ; aa the ehoractera bo drawn shall tend to the 
necessary Becurity of our property, or to bring a hardship 
upon our neighbour, or shall carry no meaning at all, we 
pronounce the action prudent or idle, moral or wicked.^ 

Hence, aa Tucker discerned more plainly than 
Bome later writers, it is useless for lawyers to 
consider voluntary acts as if they stopped at 
the surface of the human body, or to distinguish 
between will and intention by reference to nervous 
and muscular motions. We take the notion of 
■Will as we find it in common-sense morality, 
Testing temptations to digress on the right 
Iiand into speculative ethica or on the left hand 
into psycho-physiology. So taking it, we can 
use the extension of will to natural and in- 
tended external conseq^uences as a mere harmless 
convenience of language and of compendious 
tItinkiDg. 

When we come to remoter consequences of RBmote 
acts they rapidly become complex, so that at quencen as 
fiist sight it is by no means clear which of with 
them were intended or foreseen and which not, 
and then we may have to fall hack on other 
evidence of wliat the person acting did at the 
cmtset intend and desire. A man comes out of 
' The Light of Nature Pursued, ch. iL ltd Jin, 
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his house carrying a stick ; after walking a few 
steps he turns back, opens the door, goes 
and conies out again with an umbrella, 
may guess that he returned to fetch an umbrella 
because he thought the sky looked rainy. But 
this is only one guess and may not be the right 
one. He may not have had any thought of being 
rained upon or any intention of protecting himself 
from rain. Perhaps he thought he would take the 
umbrella to be mended. Perhaps he went back 
for something quite diEferentj and then took up 
the umbrella rather than the stick by distraction 
or mere accident, The connection of act and 
intent is already remote and precarious, even in 
90 simple a ease, unless we have some independent 
guidance for our judgment. 

Even manifest intention is hardly treated as a, 
possible or proper subject-matter of judicial proof 
iu archaic systems of law. Where the analysis of 
general conceptions, if any there be, is of a crude 
and rmlimentary kind, and the methods of proof 
are cumbrous and of inflexible formality, there are 
no means of apportioning liability for acts with 
regard to the actor's intents Early law fastens 
on some particular external quality of an act, and 
makes that the decisive test, Thus iu the modem 
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Common Law the difference between murder, the 
capital or more culpable degree of homicide, and 
manslaughter, the less culpable, involves not only 
the notion of intention but considerable refinements 
on it. But originally " murder " meant nothing but 
secret killing, especially by poison or witchcraft. 

It is common knowledge that consequences of l 
an act which are manifestly intended often do not si 
follow, and unintended consequences do ; as where b 
one throws a cricket ball at the wicket, or a stone ^ 
at some object chosen at random, and misses ; 
where a soldier roused in camp by a night alarm 
seizes his pistol and, firing in haste, shoots his own 
toes instead of the supposed enemy ; where a man 
trying to open a locked door with the proper key 
finds that the pipe of the key is choked or the lock 
is out of order, and the like. We must by no 
means suppose that ineffectual intentions are of no 
importance in law, for such intentions may well be 
the ground of liability for more than one reason. 
Attempts to commit offences are commonly punish- 
able, and tlie menace of bodily violence in act is a 
complete civil injury by our law, though it may 
atop short of the actual apphcation of force ; or, 
as we say in technical language, assault without 
battery is actionable. The highest crime known to 
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the lav, that oT high treason, is siiigalarly enough 
d^ned in its fiist branch, namely, that of compasa- 
ing OT im^nii^ the death of the king, bis consort, 
or their son and beir-apparent, as consisting in 
intention ; so that even complete execution of the 
design is only evidence of the intention which 
constitutes the offence. Bat this appears to be a 
historical curiosity of tbe law not fitted to ilhistrate 
any general principle, 
Acta as We may now take a summary view of the ways 

duties. in which acts can produce responsibility, in other 
words create duties and corresponding rights. A 
great number of acts are in themselves merely 
indifferent to the law, that is to say, do not work 
any change in existing duties or rights. We say 
" in themselves " because not every act which can 
be done with immediate impunity is rightful or 
approved, and the distinction between acts allowed 
as rigbtfiJ and acta and conduct barely tolerated 
can be and is applied in the administration of 
justice in various indaect ways. 
Aau Acts which do create or modify rights do so 

intaution either with or without the intention of the parties. 
or ooiiBen . j^ ^.j^^ ^^^^ consequences are designed and intended 
by the parties, the act is an act in the law in the 
sense before explained. In abnormal c 
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may be the appearance of an act in the law witli- 
oiit the reality, as where a party, by reason of 
fraud or otherwise, wholly misconceives the natui'e 
and proper effect of the act he purports to do. 
Particular transactions, again, may be forbidden or 
restrained by positive rules of law, so that acts 
disregarding those rules (a ceremony of marriage 
within the prohibited degrees, for example) have no 
legal effect. Many acts in the law require the 
concurrent intention of two or more parties, which 
is called consent. Consent must he both real and 
lawful for the act to be valid. 

Again, consent ought to be full and free ; it i: 
is not enough that there 13 any sort of consent- 
Quite real consent may be brought about by 
'Compulsion or fraud, and the act, though not a 
lullity, may be liable to be deprived of its effect if 
disputed in the interest of the party who has been 
coerced or deceived. Similar rules apply, to some 
extent, to those acts where only the intention of 
one person is in question, of which dispositions by 
will are the most important We do not enlarge 
on these matters, for we are now considering only 
what are the possible effects of acts, not examining 
the conditions that detennine what effect particidar 
kinds of acts are to have. But there is one dis- 
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tinction to be mentioned which is of great import- 
ance in almost every branch of private law. 

An act that is incapable of taking effect accord- 
ing to its apparent pm-port is said to be void.^ 
One which may take effect, but i3 liable to be 
deprived of effect at the option o£ some or one of 
the parties, is said to be voidable. A voidable act 
can bo objected to only by the party specially 
entitled to tUspnte it, or some one standing in his 
place, and, so far and so long as no such objection 
has been made, it must be treated as valid 'and 
effectual. Moreover the power of objecting is 
Limited in certain ways out of regard for the 
interests which other persons may have acquired in 
good faith on the strength of an apparently valid 
act. In this manner acts of disposal or consent 
which were not binding in the first instance as 
between the parties may be completely binding as 
between a party whose consent has been induced 
by fraud, or the like, and an inuocent third person. 

We muat be careful not to say that a void act 
can have no legal effect at all. It cannot produce 
its intended or apparent effect, but it may have 
serious effects which were not intended. A 



* It does not follow that an act vaid in its priniiuy intuitiea . 
may not have same sOect in some other capacity. 
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of marriage between two persona of 

whom one is already married to a living wife or 

husband is a nullity so far as concerns the 

pretended marriage, but it will generally constitute 

the offence of bigamy. 

The law generally aims at giving effect, so far as Formal 

couilitioax 
possible, to the lawful acts and intentions of parties, of vaiiaiij-. 

But it is needful for security's and certainty's sake 
that intentions of altering existing rights and 
mriiing dispositions for the future be suiBciently 
manifested, and, with this object in view, the laws 
of all countries require particular forms to be 
obsen-ed in particular kinds of acts. Tlieae re- 
quirements are not so much restraints upon in- 
dividual freedom as safeguards for its fuU and 
deliberate exercise. To some extent, however, offi- 
cial records of acts may be ordained, and regis- 
tration made directly or indirectly compulsory, in 
the paramount interest of the State, Among the 
possible objects of such regulation are the securing 
of duties payable to the public revenue, the super- 
vision of the property and affairs of corporations, 
and the certainty and publicity of titles to property. 

Acts and events may produce liability without Liabilities 
the intention of any party in various ways. Among tended. 
Buch acta are, of course, crimes and active wrongs ; 
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but involuntary liability has a much -wider Bcope, 
for it likewise occurs in many cases where there ifl 
only a technical default or no default at all. A 
man to whom a payment is made by mistake incuis 
the duty of repaying the money, but he has done no 
wrong and has not broken any duty unless and 
until, on being informed of the facts, he refuses to 
repay. Persons in certain situations, again, have to 
answer for accidental damage caused by things 
under theu- control even if the accident was inevit- 
able. Here there may be said to be a breach of 
duty, but only because the law, for special reasons," 
has in these cases imposed an absolute and unc^uali- 
fied duty of preventing oue'a property from doing 
harm. Thus a man, if he keeps a wild animal, does 
so at his peril, aud persons dealing with other 
things which are accounted especially dangerous are 
under the hke rule. lu the case of breach of 
contract the duty broken or not performed has been 
imposed on the party by his own consent and will, 
and therefore the q^uestion is generally not whether 
lie was to blame, but only what he undertook and 
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< lu m&ny caacs the histoiical origin of exceptional rolgs of Uir 
Iliu very little to do with the temons that can be assigned tot 
upliolding them in nnxlem Uniea. But irhere on arehaic rule hn 
oontinuod in Force to our own time irithotit an; seilous oppontk^ 
aiime that at loist plausible modeTn reasons eiigb.g 
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whether lie failed ; antl if he did fail, from what- 
ever cause, to fulfil his undertaking, he is liable. 
Here, however, the hability, although not exactly 
intended, was contemplated, and, in the event of 
failure to perform the promise, accepted beforehand. 

We may take these last mentioned classes of cases E 
together, as differing much in other respects, but ti 
having this much in common, that the liability does 
not depend on any ethical judgment of the party's 
conduct. So taking them, we may reckon them 
as comprising the most positive and artificial 
grounds of liability. Ite next degree is where the 
party has come under some duty of using diligence, 
and has brought about damage to a fellow-citizen by 
faUing short of the measure of diligence, " due care 
and caution " as it is often called, which the circum- 
stances are deemed to require of a reasonable man. 
This ground of Hahdity is what the Common Law 
calls Negligence and the Eoman law Culpa. We 
have to develop and apply this idea partly iu 
criminal law, and to some extent, though not in the 
first line, in the law of contract (since many kinds 
of contracts involve an undertaking to use due care 
and caution), hut chiefly in tlie law of civil wrongs. 

Then we have the cruder and simpler forms of 
wrong-doing where there is not merely failure in 
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a positive duty, or culpable shortcoming, but a 
liiatiuctly wrongful intention. Here tlie liability 
may be said to rest on obvious principles of natural 
as well aa positive law. The common sense of 
justice would be shocked if the law did not give 
effect to it. Whether this shall be done in the 
region of civil or criminal law, or peradventure 
in both, can be determined only with regard to 
the civilisation and institutions of each particular 
commonwealth. 

It has been found a matter of no small difficulty, 
both in principle and in the application of the 
principles to particular cases aa they occur, to de- 
termine how far a man shall be held answerable for 
the leas obvious and direct consequences of his acts. 
Questions of this kind are referred by English- 
speaking lawyers to the head of " remoteness of 
damage." It is held that the actor, where he is 
liable at all, must answer consequences, whether 
intended or not, so far as they are " natui-al and 
probable," that is, according to the opinion now 
generally accepted and applied, so far as a reason- 
able mau in his place and with hia means of know- 
ledge would have foreseen them. The subject can 
be profitably studied or expounded only by going into 
much more detail than would be convenient here. 
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CHAPTEE VII 

RELATION OF PERSONS TO THINGS : POSSESSION 

AND OWNERSHIP 

We have now surveyed in the rough the materials on General 

notion of 

which law has to work, that is to say, persons and property. 
things, and the medium by which they are brought 
into intelligible relations, that is to say, events and 
acts. The relations of persons to things in law have 
to be determined in accordance with the facts of 
life ; and in daily life the importance of things is 
that they can be used and enjoyed. What we call 
the law of Property is, in the first place, the 
systematic expression of the degrees and forms of 
control, use, and enjoyment, that are recognised and 
protected by law. Possibly it may turn out to 
cover more, if we give the widest acceptable sense 
to the word Property; but it is this at the very 
least. 
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As a matter of fact, one may have the benefits 
of use and enjoyment in many degrees. So fai 
ake only the present into account, exclusive 
and effective control of a thing is the highest d^ree 
possible, for this includes power to deal with the 
thing, within the bounds of what its nature allows, 
at one's will and pleasure. In the notion of 
effectiveness we must include such continuance as 
will give time (though very little time may be 

» enough) for the choice and execution of what 
shall be done. And we must further include 
some practical freedom in these respects. The 
man who Gelds a ball at cricket and instantly 
throws it up to the wicket has, for a second or 
' two, control of the ball which is physically both 
exclusive and effective; bat so soon as we look 

I beyond the bare physical facts, we see that he 
has no use of it for huiiself and little or no 
discretion as to what ha shall do with it, and 
does not tliink of having any. Nobody would 
think of saying that the ball belongs to him. 
He holds or detains the ball for a few moments, 
but not as his own or for his own benefit ; to 
use the proper " word of art," as English lawyers 
say, he does not possess it Different things aro 
capable of very different kinds and di^rees of 
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pliysical control, and the CLuestion whether effective 
and exclusive control is sliown in a particular case 
must Ite considered with regard to the ijualitiea of 
the thiug and the manner in which such things are 
habitually used and enjoyed. It may be a queatiou 
of some difficulty. When it is so, the fault is 
not with the law but with the nature of things. 

There ai-e also many modes oE enjoyment which ^ 
are not exclusive, or not continuous, or partial in ooiitrot. 1 
extent, or which fall short of general control in 
more than one of these ways. One may turn 
one's beasts out on a common ; here the en- 
jojment is or may be continuous, but it is 
not exclusive. One may have the sole use of 
ahooting or fishing over some other pei-sou's land 
,or water; here the enjoyment is exclusive but 
not continuous. One may he accustomed to take 
water from a certain well in common with other 
persons ; this is a benefit neither exclusive (save 
as to the use of the tackle during the actual 
■operation of drawing water) nor continuous. One 
may be accustomed to pa.'ss and repass over a 
neighbour's land; this is a jiartial enjoyment of 
the uses of his land. It is not a continuous 
enjoyment by its own nature, and it is not 
exclusive if other persons or the neighbouring 
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landowner liiniself also make use of the path. 
We have said nothing yet ahout legal rights. 
All this can be observed as matter of fact 
without considering what the law haa to say to 
it, if anything. All these greater and leaser 
conveniences might exist with a certain amount 
of customary uniformity and even with a certain 
amount of practical security if there were no 
law of property at all. What the law has to 
do is to confirm and protect, ao far as is thought 
proper, the relations of control, use, and enjoy- 
ment, which exist or may exist in fact. That 
a man who is peaceably enjoying land or goods 
shall not be disturbed by mere wantou greed or 
spite may be taken as an elementary need of 
society. What more the law can and should 
do may stand over. Possession — actual and 
peaceable use of things 'as one's own — -must be 
protected tu some extent. 

But this is not all. I'resent enjoyment and 
power of enjoyment arc not the sum of man's 
power over things, either of what he has or of 
what he desires. Animals may generally not 
see beyond the present; savages may sometimes 
not look farther. Man, as a member of a family 
and a commonwealth, look.s forward and outward. 



He wants not only to use and enjoy, but to put 
or leave others in his place, and himself to take 
the place of others, in a regular and orderly 
manneF, He must be able to traffic as a seller 
or as a buyer, to give or to receive bounty, to 
continue the name and wealth of his ancestors, 
to leave the world with the assurance that they 
may be continued in his posterity. For these 
ends law must do much. They might, even 
■without law, not wholly fail to be compassed 
after some sort, but the result would he poor 
and precarious. And what the law must do 
is mncli more than the protection of existing 
occupation and enjoyment. Not only use but 
disposal is now in question ; and we cannot 
protect the disposal of land and goods without 
Wgulating it. Conflicting claims have to be 
dealt with ; we must have rules for knowing 
vhat dispositions are effectual, which among 
many claims are rights entitled to prevail. 

We pass beyond the mere defence of possession, t 
Bud we have to adjudge on which side is the better 
light to possess and enjoy the subject of dispute. 
it has to be considered not only whether a man 
has been deprived of possession, " disseised " in the 
language of the Common Law, but who is the right 
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heir, whether there has been a perfect aale, whether 
a will cau stand. In one word, possession is a 
matter of fact, or at least founded iii fact ; whereas 
title, aa the absolutely or relatively best right to a 
thing which may be in dispute, is matter of law, ' 
not only defined hut created hy law. The law may 
restrain powers of use ; it must determine powers 
of disposal. When we get beyond ■ actual control 
and occupation, the extent of our power over .things 
is what the law declares it to be. " A man," as 
Littleton said, " can7wt have a more large or greater 
estate of inheritance than fee simple." ^ This does 
not mean that having an estate to oneself and one's 
heirs is in the Common Law the technical expression 
/of the utmost conceivable degree of disposing power. 
Littleton could not have meant this, in fact, for 
when he wrote these words a tenant in fee simple 
could not leave his land by will except in a few 
places where local custom allowed it. The words 
mean exactly what they say, namely, that the 
powers of use and disposal, such as they are, 
which are incident to an estate in fee simple 
are, as regards whatever can be the subject of 
freehold tenm-e, the highest known to the law. 

Still more is this the ease vrith regard to partial 
' Litt. § 11. 
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anil limited modes of eujoyment. 




AVheu a man Partial 
moclas of 

claims to have tfie use of his neighbour's land in tujoymi 

(lefliiwl 

some way, — to ride across it, to get water from a ihw. 

well, to cut firewood, to dig gravel, — the firat question 
is what rights of that kind the law will recognise. 
The measure and the value of such rights depend 
on their legal definition. We may say of them for 
this reason- — -not because they are incorporeal, which 
has already appeared not an adequate ground * — 
that "in iure eonsistunt." One step farther, and 
we come fo claims, not of any direct use or profit 
to he had by one's own acts, but to restrain a 
neighbour from acts which, if done in the use of 
his own land or goods, would in some way diminish 
our use or enjoyment of what belongs to us. A 
claim not to have one's windows darkened by new 
building is a common example, and perhaps the 
most striking. Here everything depends on the 
rule ; we do not know whether there can be any 
right or legal interest at all until we know whether 
occupation of a house is ever, and if so when and 
on what conditions, deemed to carry with it the 
power of objecting to have the windows darkened. 
The Enghsh rules as to "ancient lights" have, in 
fact, not been received in the United States 
' P. 125 above. 
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generally, so that the law aud practice of the two 
countries are quite different. Liybt, or the benefit 
of light, is in itself not a thing at all in the legal 
sense any more tlian it is matter in the sense of the 
|>Lysiciat ; and the question is how far tha enjoyment, 
in some definite manner aud measure, of that which in 
itaelf is common to all the world can or does give rise 
to definite rights to be free from interruption in such 
enjoyment. 
'■ Ownership may be described as the entirety of 
the powers of use and disposal allowed by law. 
This implies that there is some power of disposal, 
and in modem times we should hardly be disposed 
to call a person an owner who had no such power.' 
If we found anywhere a system of law which did 
not recognise alienation by acts of parties at all, 
we should say not that the powers of an owner 
were very much restricted in that system, but that 
it did not recognise ownership. The term, however, 
is not strictly a technical one in the Common T^w,^ 

* For this reBsan I c&DDot think it quite correct to saj that 
"irresponsible poaHassion, protected by a remedy availing against 
all others, makes ownership" (Williams, Ileal Propertij, 14th ed. 
p. 10). It data BO if poaeession is a root of title ; but that is a 
new and imixirtant caodition, 

" It occurs in modem Acts of Parliament, sometimes with the 
result of producing difficulties. See Arrmn SKippituj Co. t. TyM 
CmnmiagimuTa, 1894, A.C, 608, "True owner" has a disti nct 
m caning. 
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we shall presently see why. We must iiot suppose 
that all the powers of an owner need be exerciaeable 
at once and immediately ; he may remain owner 
though he' has parted with some of them for a 
time. He may for a time even part with his 
whole powers of use and enjoyment, and suspend 
hia power of disposal, provided tliat he reserves, 
for himself or his successors, the right of ulti- 
mately reclaiming the thing and being restored 
to hia power. This is the common case of hiring 
land, buildings, or goods, Again, the owner's 
powers may be limited in particular directions 
for an indefinite time by rights as permanent in 
their nature as ownership itself. Snch is the 
cose where the owner of Whiteacre lias a right 
of iway over his neighbour's field of Blackacre, 
As this example shows, what is thus subtracted 
from one owner's powers is generally added to 
another's. In short, the owner of a thing is not 
necessarily the person who at a given , time has 
the whole power of use and disposal ; very often 
there is no sucii person. We must look for the 
person having the residue of all such power when 
we have accounted for every detached and limited 
portion of it; and he will be the owner even if 
the immediate power of control and use is else- 
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where. In the same way a political sovereign does 
not lose his iudepeDdence merely because lie has 
made a treaty hy which he has agreed to forego 
or limit the exercise of his sovereign power in 
particular respects.' 

We are now in a position to take note of the 
manner in which ojineraliip differs from possession 
on the one hand, and limited rights over particular 
things (iwa in re aliaia) on tlie other. Possesion 
in fact— the effective and exclusive control of a 
thing — is prior to ownership and indeed to eveiy 
legal rule and idea. The facts which we call actual 
or physical possession would still exist in a society 
where there was no recognition of individual pro- 
perty. But possession, as a fact, is interesting to 
lawyers only so far as legal results and incidents 
may attach to it ; ^ and to give definite rights to 
a possessor because he is in possession is to admit 
individual rights of exclusive use and enjoyment 
We say because he is in possession. A system of 
law which merely forbade personal violence might 
incidentally protect possession so far as any one 
who used actual violence in dispossessing another 

> Migliellv. Sullaii. of Johorc, 1894, 1 Q.B. 119, C.A. 

' Cp. Possession in the Commmt Law [by Mr. Justice Wright 
and the present writer), p. 10, and see the llret chapter of,^^^ 
book for detailed diaoussion. 



VII RELATIOX OF PERSON'S TO THIXCIS ]fl9 

might thereby render himself liable to a penalty ov 
damages. This would not be saying anything of 
I possession except that it was not a crime which 
deprived the possessor of his ordinary personal 
rights, or a condition in itself odious to the law. 
Still less does this involve any connection of pos- 
session with title. When possession as such is 
regarded as a proper subject of protection, that is to 
say, when dispossession without just cause (apart 
from any violence or physical damage incidental to 
the act) is treated as calling for a remedy, then the 
relation to ownership becomes apparent If a 
person out of possession ia to have a standing-point 
at all, possession must be capable of being wrongful 
.as well as rightful. There must be rights to 
■possess, or to be put in possession, that can be 
■flevered from present possession. There must be 
room for conflicting claims to possession, and rules 
for deciding which of two claimants has the better 
right to possess the thing in dispute. 

Now this brings us to very close quarters with Right tc 
ownership. For ownership, as the entirety of legal 
powers of use and disposal, must include, as the 
moat important of those powers, in fact, as the one 
'thing by which alone the rest can be made effective, 
r^ht to maintain or claim i 
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which, though it may he suspended or defended, 
cannot be wholly dissociated from an owner's 
relation to the thing owned. ^ Again, ownership is 
most commonly aud completely manifested in actual 
posseasion and use. To deal with a thing at one's 
will is to deal with it like an owner ; in the 
absence of manifest reason to the contrary, we 
suppose that a man is or claims to be owner of 
anything over which he exercises indefinite control. 
Thus active possession is a normal index of owner- 
ship (though by no means the only one even in 
common life), and the right to possess (whether 
immediate or not) is a necessary incident of ownei'- 
ship, or may perhaps rather be called ownership 
itself in its active or dynamic aspect. One who is 
out of possession and has a rightful claim to possess 
has need of the law's assistance. "When he has 
recovered possession, he has not any need to ask 
the law to do more for him. Once in possession 
he can deal with his own in any lawful manner. 
Hence it is commonly sufficient for an owner 

" 'It may be, by reason of legal rules having lagged behind the 
facts of life aad the coovenience of mankiad, that the facts arc at 
last recognised only with the help of artifices or flctioiis. There 
may be nominal owners who cannot exercise an; eight of ownerehip 
for their own benefit. Separation of beneficial interest from Isgal 
title has occuned in bcth Roman and English law. But there is 
no nccil to dwell on this now. 



vu RELATION OF PERSONS TO THIKCiS 171 

to rely on his right to possession : aud as it is 
commonly easier to prove the less right than the ■ 
greater, not to speak for the present of the maniiei' 
in which this works out in fletail, it is often prefer- 
able to claim possession only. Nay more, it is 
;sible for ownership to be sufficiently guarded for 

1 practical purposes by a system of remedies 
which omits, or has come to omit, any such solemn 
snd express form of asserting ownership as that to 
which the Eomans emphatically gave the name of 
Vindication. In the Common Law this has actually 
happened. For some centuries all practical remedies 
for the recovery of both land and goods have been 
possessory, and property has meant, for judicial 
pnrpoaes, the right, or the best right, to possess. 
Conversely, that which a man was entitled to 
possess not only was correctly desciibed by him 
in pleading as res sua, but could not be described 
■|n any other way.^ 

But this leads us to a further development. Possessio 
d use being the common outward of title. 
signs of ownership, it is reasonable to presume, in 

le abaence of proof to the contrary, that existing 
,ble possession is rightful, and further to infer 
:ownership from the right to possess which we have 
Holmss, The Common Law, p, 24S. 



b 



173 FIRST BOOK OF JURISI'RUDENCE thap. 

tluia presumed. Hence we treat tlie actual pos- 
sesS'ir not only as legal possessor but as owner, as 
a^niust every one who cannot show a better right 
As English lawyers Bay concerning interests in land, 
possession is prima fade, evidence of seisin i«/«" 
that is, not of legsil possession or seisin alone, bill 
of seisin coupled with the largest powers of use and 
•tisposal allowed by law. Then, if we regard the 
possessor as being rightfully in the exercise of 
control, we ninst allow liim the powers of an owner 
witliin the limits of his apparent right Not only 
his acts of use and occupation but his acts of 
ilisposal must be valid against every one who 
cannot make out a superior claim. And when the 
superior claim, if any such there be, ceases to be 
available, the rights founded on possession will be 
indistinguishable from the rights of ownership, lu 
ihe case of movable goods whieh pass from hand 
to hand without formality tliis becomes obvious, for 
in that case possession is often not merely tie 
natural and usual proof of ownership, but the out]' 
proof, We have come then to distinctly recognising 
iwssessiou as an or^in of ownership, a " commence- 
ment of title " as our law calls it. Again we see 
that not only we have thus to recognise il. bnt 
a system of law can get on without 
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any other origiii. Contiiiuoiia possession is quite 
capable of being, not merely a possible foundation 
of ownership, but its only Ibuutlation and evidence. 
And this, once more, is exactly what has liappened 
in the Common Law. With very few exceptions,' 
possession traced through a chain of lawful transfer, 
or succession for a time long enough to exclude any 
reasonable apprehension of adverse claims, is the 
only acceptable proof of title -in this country. 

So fai' we have assumed that the possessor starts Deiet 

title. 

from what the Eomans called a "just cause " of 
possession : he has purchased from some one who 
was apparently entitled, or has entered, after the 
former holder's death, as the nearest heir known or 
reasonably supposed to be living, or as the person 
answering a description by which the next taker of 
the estate has been pomted out in a settlement or 
wilL In any one of tliese and such like matters, 
error, though exceptional, is possible. Some element 
of due form may have been lacking ; a man not heard 
of for many years may have been alive ; an obscure 
disposition may have been wrongly interpreted. 
Where innocent cause of eiTor exists, it is easy to 
allow (not to go into detaUs) that the defect shall 

' As where particular lands have been beatoweil and inuJe 
I Jnslienftble by Parliament as a rewarU for signal public acrvice. 



hv curable by lapse of time, and that in the uieau- 
wliile the possessory title shall be respected by the 
world at large as if it were perfect. Hugh, a mere 
stranger, shall not disturb Giles or Giles's heirs and 
assigns with impunity merely because Peter may 
have had better right than Giles. 
Wcnn«fQl Now let US take the harder case of s 



M origin of begUD by wrong. With or without a more or less 
plausible claim of right Peter has turned out John, 
disseised hira as our fathers said, whereas John's 
title is really the better. Thus Peter starts without 
auy legal merits in his own person, whether he is 
or not morally excusable. John will of course 
have his remedy, subject to whatever niles of law 
reCLUire parties to assert their rights within due 
time. Peter, having gained actual possession, muat 
be protected against mere extraneous violence. That 
is required, as we have already noted, for the pre-.- 
servation of peace and order. If Peter has done 
wrong in taking possession, redress is for the trne 
owner to seek, punishment (if any) for the State to 
iufliet. But is a person who comes into Peter's 
place as heir or purchaser, or the successors of 
any such person, to be no better off? We have 
allowed that the apparently rightful possessor is to 
be treated as owner for piii-poses of disposition as 
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well as use. Now this principle is admitted partly 
for liis own benefit and protectiou, but also for the 
benefit and protection of those who may deal with 
him as owner on the strength of his appat'ently 
lightfttl title. Considering then the position of a 
dispossessor, we have to bear in mind that the 
■wrongfulness of his possession is by no means 
always or necessarily apparent to those who may 
come after him by purchase or otherwise. They 
may be and often will be no less deserving than the 
successors of an apparent owner whose possession 
n with just cause. Hence it is reasonable to 
protect them in the same manner as aj^ainst eveiy 
one who can show no better right. In so doing the 
law must take its chance of protecting some persons 
who are undeserving, liut the deserving ones, 
those who deal in good I'aith with persons reasonably 
appearing to be entitled, are the majority, and it is 
tietter to favour some unjust thau to vex many just 
occupiers. Thus there is nothing anomalous in 
accepting poases.sion, without regard to its actual 
origin, as founding a right which, tliough subject to 
whatever better rights may exist, ia invested as 
against the world at large with all the incidents of 
ownership except the power of using any remedy 
flat, like the Soman Vindication, is appropriated 
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to the full right of ownership. The possesaor is in 

a relative sense an owuer ; possession, in our EngUeh 

phrase, ^ a root of title, JSmti posddentes is a true 

maxim of law, not a mere empirical expression of the 

natural atlvantagea arising from actual occupation. 

H«ttnrii-Hi The foregoing explanation is of course analyticul 

lirioritv ot . „ . -,■ 

possesaioii and talven from a modern point oi view. Hiatoric- 

»hi[i. ally the main outline of the process is much simpler, 

though the details are extremely complex. The notion 

of possessing is really both much easier and much 

earlier than that of owning. Archaic habits of thought 

find the utmost difficulty in conceiving ownership 

as severed from possession, or a transfer of anything 

as being effectual without sonietiiing like a visible 

transfer of control, a physical delivery or induction. 

So far as there is any conception of ownership, it is 

realised only through possession. The Boman law 

of dominium is essentially modem law. Nay, more, 

the history of our own system shows us a stage of 

legal thinking in whicli the rights of an owner out 

of possession can be dealt witli only by ascribing Ut 

iiim a sort of fictitious possession, English la* 

cannot deny that an occupying farmer is posseseed 

of the farmyard as well as of the pigs, ducks, and 

geese therein, but it asserts that the landlord ii 

seised of the freehold ; and seisin, as even our later 
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books (rf authority will tell ua, was originally nothing 
but possession,^ In the case of feudal tenures, 
■where a freeholder owes rent and services to an 
overlord, the lord is said to be seised of the rent by 
actual receipt of any part of it ; and refusal or 
failure to pay such rent when duly demanded was a 
disseisin, entitling the lord to bring the same form 
of action— an " assize of novel disseisin "-—as a 
freeholder who had been physically turned out of 
poasession.^ Where there was not and could not be 
actual possession, medieval lawyers endeavoured to 
find something as Uke it as possible. They had at 
last to face the need of doing without, but the effort 
was a severe one. Eights which " lie in grant " as 
distinct from " livery," that is, which can be trans- 
ferred by written grant only — the grant neither 
requiring nor admitting a visible handing over or 
induction — have always been regarded in the 
Common Law as comparatively weak and precarious. 
Only within half a century has English legislation 
authorised the transfer of immovable property in 
possession without either a real or a fictitious 
" livery." We shook off the medieval bond of 
materialism as late as 1845, when Parliament had 

Ithe courage to declare that corporeal hereditaments 
' Co. Lite. 17 a. 



2 Ibid. % 233, 



should " lie in gi-ant as well as in livery," so as to 
enable the immediate freehold to be dealt with by 
simple deed.^ 

Possession, we have just seen, may have all or 
moat of the advantages of ownership against every 
one but the true owner, in other words it may 
confer a relatively good title. Biit, moreover, it 
may be enabled by lapse of time to become an 
absolute title. Possession may ripen into owner- 
ship ; and this resiilt may be produced either 
positively by the law declaring that the possessor is 
fully entitled after a certain time, or negatively by 
depriving adverse claimants of their remedies if dur- 
ing a certain time they omit to exercise them. The 
former operation of lapse of time is properly called 
Prescription, sometimes " positive prescription " ; the 
latter, sometimes called " negative prescription," is 
familiar in English law as the limitation of actions, 
and, as a general principle of remedial justice, is not 
confined to claims for the recovery of land or other 
property. As regards the acquisition of property, 
the transformation of possession into ownership (or 
at all events an indisputable right to possess) is 
obviously most necessary and important in a system 
where continuous possession with an apparently 
' B & 9 Vict. c. 106. 
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rightful title is the principal or only proof of 

ownership. In a ays tern where ownership is 

capable of direct proof and official confirmation, as 

by a registry of titles to land, the importance of pos- 

jn and prescription tends to diminish, and might 

even conceivably become a vanishing quantity.' 

Further historical and comparative details would Univer- 

Bulity of 
be out of place here. Perhaps we have been too tiia proii- 

much tempted in that direction already. But it 

may be worth remarking in general terms that the 

relations of possession and ownership in Roman 

and English law, the difficulties arising out of 

theuj, and the devices resorted to for obviating 

circumventing those difficulties, offer an amount 

of resemblance even in detail, whicli is much more 

striking than the superficial and technical differ- 

1. We cannot doubt that 'these resemblances 

depend on the nature of the problems to be solved 

I and iiot on any accidental connection. One system 

I of law may have imitated another in particular 

I doctrines and institutions, but imitation cannot 

t find place in processes extending over two or three 

[centuries, and whose fundamental analogies are 

Ifixtemally disguised in almost every possible way. 

I ' Maine, Ear/^y Law emd Cuatam, 352-35S ; Land Transfer Act, 
[lS7G, § 21, and see Sir H, Elphinstone thereon in Law Quart. 
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How far can the notiona of ownership aud 
possession apply to those partial rights over another 
man's belongings (I purposely use a vague and 
inartificial word) which are an increment of owner- 
ship on the active and a subtraction from it on 
the passive side ? Andrew, as owner of Whiteacre, 
has a right of way over Peter's estate of Black- 
acre. This is what Roman law calls a servitude ; 
Whiteacre is the " dominant " and Blackacre the 
"servient" tenement, English law calls it an 
easement: in modem times we have borrowed the 
terms " dominant " and " servient " from Eoman 
or Eonianised authorities, and use them freely. 
Peter aud his heirs are bound to let Andrew and 
his heirs pass and repass by that way. So far 
Peter's ownership is less ; not only because Andrew 
and his successors in title have the right to use 
Peter's land for a limited purpose, but because 
Peter and his successors cannot close or divert 
the way without their consent. Juat so far, on 
the other hand, the range of Andrew's ownership 
is increased. Is it correct to call him owner o( 
the easement ? He is owner of Whiteacre with 
the advantage of the easement ; that, however, is 
not quite the same tldng; and we must find a 
closer test. If he could deal with the right of 
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way as a separate thing, set it going by itself as it 
were, so that some day John, who has nothing to 
do with Wliiteacre, could claim the right of way, 
and William, or whoever might hold Whiteacre, 
could not, that would he a distinct ownership 
indeed. But this is just what neither English 
nor Roman law will allow to be done. As Lord 
Cairns said, " There can be no easement properly 
80 called unless there be both a servient and a 
dominant tenement. . . . There can be no such 
thing according to our law, or according to the 
civil law, as what I may term an easement in 
gross." ' Andrew can transfer a right of way 
across Blackaere only by transferring his ownership 
of Whiteacre; and if John has, as he may have, 
a personal right, unconnected with ownership of any 
other laud, to use the same way, John cannot 
transfer that right at all. 

Easements and other limited rights over the Nosopac- 
property of others appear to be as incapable of sory nglita 
separate and independent possession as of separate tudef^. 
and independent ownership ; and this, as to many 
■of them, for the additional reason that the use and 
enjoyment of them are not exclusive. 

A man who has a right of way for walking or 
' Sangelej/ v. Midlamd R. Co. (1868), L.B. 3 Ch. 306, 311. 
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driving lias neither the power nor the intention 
to prevent other people from walking or driving 
tlie same way. Such persona as may do so with- 
out right or leave are trespassers not against him 
but against the owner of the soil. A person who 
actually obstructs the use of the way may commit 
wrongs against both the owner of the soil and the 
person or persons having a right of way, but not 
the same wrong. It must be remembered, how- 
ever, that an exclusive right of occupation, though 
temporary and for a limited purpose, will confer 
possession while it lasts.' And rights of enjoy- 
ment which are exclusive though partial are allowed 
the benefit of possessory remedies in the Common 
Law, ^ and in that sense may be said to be capable 
of quasi-possession, and to be founded on a control 
of the thing enjoyed, which, though partial and 
intermittent, is real and exclusive so far as it goes. 
Lapse of time is available for the acquisition of 
easements by showing continuous enjoyment of the 
advantage in question, whatever it may be, as 
incident to the possession of the dominant tene- 
ment, not as being or manifesting a distinct posses- 

> Crmby v. H'admortk (1S05), 6 East 602, 8 B-B. GSS, and aw 
the Pi'eface to tliat volume. 

' Authoritiea cited in Pollock and Wright on Potacaian, pp. 
35-e. 
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sion. This follows from the principles just stated. 
Whether a de facto enjoyment of an apjtareut 
easement really goes along with the title or appar- 
ent title to a certain tenement can be known, in 
the absence of documentary proof, only by the 
occupation of the tenement being coupled witli the 
enjoyment of the way over another tenement, or 
whatever other advantage it may be, for such time 
ss the law deems sufficient : of which time, again, 
the length has to be fixed by a positive rule. It 
is not necessarily the same length of time that 
would suffice to make out a title by possession to 
the alleged dominant tenement itself. General 
policy would seem to require stricter conditions 
of prescription in the case of servitudes. For the 
tenements themselves must (in our law at any 
rate) belong to somebody ; bnt it is not necessary 
that there should be any servitude at all between 
them. The claimant of a servitude is claiming to 
enlarge his own powers in an exceptional though a 
recognised manner, and to cut short those of his 
neighbour. Hence the acquisition of easements by 
lapse of time may well be purposely made rather 
difficult. In the law of Scotland, indeed, a definite 
origin has to be shown iu every case, and acquisi- 
tion by mere lapse of time is not allowed at 



184 FIRST BOOK OF JUEI8PRUDENCE 

all' 'Where a time is allowed and fixed by law as 
capable of having tbat effect, it seems on principle 
that before the expiration of that time there is no 
right of any Bort, and that it would be fallacious 
to suggest that there can be a quasi -possessory 
interest deemed worthy of protection against a 
mere stranger, though not as against the alleged 
servient tenement itself,^ It may be added that a 
theoretical right to assert such an interest could 
seldom if ever have any useful operation for the 
claimant. Tor the third person interfering with 
the enjoyment of an inchoate easement could 
always take the line of asserting that he had 
acted in the interest and by the authority of the 
owner against whom the easement was in process 
of being acquired. And it wouid be that owner's 
interest to ratify the act, since the acquisition of an 
adverse right would thus be interrupted, and the in- 
terruption put on record, in the most effectual manner, 
and with the least amount of trouble to himself. 

It would lead us too far if we were to approach 
the various questions of principle raised by those 

' Tha fiction of a lost grant in the ComiDon hav nisy be aaid 
tp represent a nominal saving of the same principle ; the apparent 
compromisfl being, however, a virtual abandonment. But this 
is too technical and difficult a matter to bo dwelt on here. 
J ' This la almost certainly so ip our law. See Holmes, 
Cmiwmi Lair, p. 241. 
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adjuncts or outworks of immovable property which 
consist merely in a right to restrain a neighbour 
from doing something on his own land. Ex- 
cavating the soil 80 as to let down a building on 
the adjacent estate is one example of such acts. 
Eights to be free from disturbance due to a neigh- 
bour's acts clone on his own land, and not otherwise 
unlawful, may be considered in a particular system 
of law either as " natural rights " annexed to 
ownership and not needing to be established by 
any special proof, or as " uegative easements " for 
which some definite origin other than the character 
and contiguity of the two tenements must be 
shown. In either case enjoyment of such rights 
can offer at moat a partial and imperfect analogy 
to possession. For the legal idea of possession 
and its consequences is founded on a situation 
not only of use and enjoyment but of effective 
control In these cases, however, the person who 
profits by his neighbour's forbearance to let down 
the adjacent ground, to erect buildings which 
block his lights, and so forth, obviously has no 
{.natural control in the matter at all : for he can 
exercise control only within his own boundaries. 
:i8 power is just whatever power the law may 
ive him of claiming redress by le< 



MB msT BOOK OF JDXISPRUDEN CB 

Ae event ti distariMUKa Again the genra^tf 
r of tnu possession is wanting, fbr 
g whieh is enjoyed and nothing which 
am be pntected as against the world at large. 
The ottij leal subject of possession is the tenemeut 
to widch adrsntsges of this kind may be incident. 

One step farther brings ns to monopolies and 
baaefaiaes which resemble " natural rights " ot 
" ne^ldiTe easementa " in the characters just men- 
tkoed, or acane of them, but are distinct incorporeal 
thii^ not annexed to any corporeal thing. As 
ire hare already pointed out/ such rights are 
capable of ha%'ing a perfectly definite value and' 
being dealt with as objects of comoierce. An 
exclusive right to ferry passengers across a rivet 
at a particular place may be taken as au aodent 
example of the class. Copyright in a book. 
performing right in a play, the right to a trade- 
mark, are familiar in modem business and litiga- 
tion. Here there is something more like possession 
than in the case of negative easements ; for tliere 
are the will and the legal power to exclude tie 
world at large from interference or competition 
with the exclusive privilege, whatever it may be 
But still the legal power is not modelled on any 
' See ]>. 131 above. 
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natural power. Apart from the right to set the 
law in motion aud procure the application of 
coercive legal process, the author or publisher of 
a book has no control in fact over the multipli- 
cation of copies by unlicensed pereons ; ittther 
publication involves, as matter of fact, the abandon- 
ment of any previously existing conti'ol. Still less 
can it be said that the printer of a pirated edition 
has usurped or entered upon the author's rights. 
He has merely committed a wrongfal act ; lie has 
not acquired anything analogous to the "estate 
by wrong" of an intruder on land. On the 
whole it seems that the analogies of posaesaion 
cannot be safely or profitably applied to righta 
of this kind.' 

There is no reason, however, why such rights EitteuBion 

should not have incidents modelled on those which ship to 

I ■ I » incorporenJ 

attach to ownership m the case of corporeal things, jrancliisea. 

Without such incidents, in fact, they would be 

of comparatively little value. Eights, however 

profitable, which cannot be transferred by sale 

are a cumbrous investment, even for a man's own 

lifetime ; righta which will not pass by succession 

' Illegitimate extensions of the idsa of possession wore common 
in the continental speculation of the Middle Ages, and not ua- 
bnawn in England. See Co. Litt. 113 A; Dernburg, Pimdekten, 
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■or bequest are oseless as a provision for a manlH 
Kbmilf. We find, in fact, that these incorporeafl 
I rights and advantages, patents, trade-marks, copy^fl 

■ lights, and the like, are transferable and alienablsfl 
I as nearly as may be, after the manner of corporeal 

I things of value. Still there is only an approxiina- 
ttion to ovraership, for there is not any general 
I power of use or enjoyment, only the receipt of 
I profits increased by the particular advantage of 
W competition being excluded. A patentee has not 

■ any right to do what he could not have doi 
I without a patent, but the right to prevent othaj 
I people from competing with him in the tnantL^ 

facture and sale of his invention. The languaf 
about " property in ideas " used by some model 
writers appears to be founded on a confusion i 
essentially different conceptions. A monopoly in 
the reproduction of particular forms of literary or 
artistic representation, or the performance or thft^g 
manufacture and sale of a new invention, of I 
musical or dramatic work, is that which it 
I been made by law, or possibly, in some cases, I 
I usage outside law,* and it is not anything elwl 
f Whether the law shall confer such monopc 
I on anthors and inventors, to what extent in poinl 

' Sea p. 12B above. 
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of duration and otherwise, and subject to what 
conditions, is a question of expediency on which 
little, if any, light seems to be thrown by the 
institution of ownership in corporeal things, not- 
withstanding that the analogy has been dwelt upon 
as a valid one by some considerable authorities.' 

The right of preventing the pubhcation of RigUt to 
unpublished materials is of a different kind ; in tingiiLshed. 
English authorities it is commonly derived, as 
regards manuscripts, original drawings, and the like, 
irom an owner's general right of restraining the 
world at large from any kind of unauthorised inter- 
meddling with his property. Yet this principle 
is hardly sufficient for all cases. There is no 
doubt that the receiver or holder of a private 
letter may not publish it without the writer's 
consent, although there is also no doubt that the 
paper may be liis property for all other purposes ; 
lie cannot be required, for example, as between 
' MucK discussion of tlie principles involved in tlie question 
of "copjrigUt ftt common law" may bo found in the great case 
of Jtfftrys V. Baoiey (1854), 4 H.L.C. 815, where, however, it is 
Quaroidabl; mixed up with points of detail arising on the facts. 
The mrgumenta for and against the existence of such a right are 
moat distinctly put in the opioiDDa of Eric, J., Maule, J., and 
Coleridge, J. (pre] ; and Pollock, C-R., Lord Brougham, and Lord 
St. LeonardB [conlra). Tho negative conclusion is now generally 
accepted ^y lawyers. Mr. Herbert Spencer, whoso phOosophy 
of political and legal inntitutions really belongs to the eighteenth 
ceutDry, has consistently maintained the older view. 
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himself and the writer, to preserve it We have 
then to say that a letter is given by the writer 
to the receiver under an implied coBdition that 
it is not to be published without the writer's con- 
sent. But it is hard to see, on any accepted legal 
principles, how such a condition can be enforced 
i^ainst any third person into whose bands the 
letter may come. There is much to be said for 
the suggestion recently made in America, and 
supported with great ability and ingenuity by its 
authors, that every citizen is entitled to a certain 
measure of privacy in his own affairs, as a branch 
of the general right to personal immunity; that 
this right, as applied to the communication of 
one's thoughts or sentiments to the public, is not 
limited to cases where the expression of them 
happens to be embodied in some tangible record 
such as a manuscript or drawing ; and that it is 
independent of the right of property in any such 
tangible object.^ Of course there is no objection 
to the right of property, where it does happen 
to be available, being used in aid of the more 
general and personal right ; and as this is the safer 
course when it is possible, a long time may yet 
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In property 
of common life and business we have in owiga- 
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elapse before the fundamental question is decided 
either by authority or by a consensus of reasoned 
opinion. 

There are yet other incorporeal things to which lococ- 
tlie analogy of ownership is largely applied, 
the h 

no difficulty and no sense of incongruity in saying 
that a man owns or possesses money in the funds, 
railway shares or debentures, or other investments 
whicli really consist in a claim to interest or to a 
share of profits in proportion to the capital sum 
invested. Nowadays it is not usual, and may seem 
hardly natural, to call a merchant the owner of the 
debts growing due to Mm in the course of his 
business ; there is no doubt, however, that such 
debts count as a part of his property; they are 
assets ; they may well form a considerable part 
of all lie is worth. And in the case of many 
securities and investments there is a true posses- 
sion and ownership of the documents by which 
the right of the holder ia proved. What is 
more, in some cases, namely, those of negotiable 
instruments, ownership or even possession of a 
material document is the only normal proof of 
right to the payment secured or promised by 
its terms. Thus the resemblance to ownership 
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of corporeal goods is very strong at first sight. 
But, before we can judge how far this resem- 
blance holds, we must consider more closely the 
nature of the rights arising out of claims of 
one definite person against another, or, in the 
accustomed term of the Eoman lawyers, obliga- 
tions. We have already touched in a general 
way on the distinction between impersonal and 
personal duties. It is now time to attend to 
its principal consequences. 
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CHAPTER VIII 



CLAIMS OF PERSONS ON PEHSONS : RELATION OF 
OBLIGATiONS TO PROPERTY 



Tn the last chapter 

the world afc large, 



spoke of rights available Personal 
duties 

Mutual duties and defiuitt or 
rights between certain persons and groups of 
persons, not shared by the world at large, like- 
wise exist by law and custom in all settled 
comnmnities. They may be seen at once to 
&11 into two classes, namely, those which are 

! definite and those which are indefinite. The 
relations of husband and wife and parent and 
^ child give rise to duties and claims which are 
[ strictly personal But these are not separate 
and independent duties. They are incident to 
the continuous relation of the parties ; they 
hcannot be exhausted by any enumeration of 
:particulais ; and they cannot be brought to an 
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eud except by the expiration or determination 
of the personal relation to which they are 
incident. The advantages and benefits arising 
from them are not recognised by law, not by 
modem law at any rate, as a possible subject- 
matter of sale, barter, or traffic of any kind, or 
of adequate pecuniary estimation.' Hence those 
advantages and benefits, however important to 
individuals and to society, are not things in 
the legal sense. Besides all this the family 
relations belong, to a large extent, to the sphere 
of moral as distinct from that of legal justice 
and tight. Courts of law can deal only with 
the grosser infractions and shortcomings that 
occur in family affairs. It is true that the 
Church of Eome has attempted, and in the 
Middle Ages did habitually accomplish, a great 
extension of formal doctrine and jurisdiction as 
regards marriage and sexual morality generally. 
The results are matter of history, and appear, 
to the English lay mind at any rate, to stand as 
warning rather than as example. 

Family relations and the duties arising from 
them present, in short, analogies to the rights of 

1 Till) remedies allowed by tlia Commou Law for vioUtioo of 
tiiariUl or parental righta are directed only to ccrtAin itidilMnll vT 
tlio right, uot tlie liglit as a. whole. 
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property and possession on the one hand, and to 
rights created by agreement of parties on the other ; 
but they are also marked by essential differences 
which place them apart, and make it dangerous 
to trust any such analogies for the purpose of 
deducing consequencea. 

The other great class of duties and rights 
taking effect between ascertained persons are 
those which have regard to some definite per- 
formance or observance to be rendered by one 
party to another. When we say that the 
performance or observance is definite, wc mean 
that it is definite enough for the law to pro- 
nounce, in case of dispute, whether it is duly 
fulfilled or not, and also to set a pecuniary 
value upon it. These distinctions have already 
been pointed out in considering the current 
divisions of legal rules.' 

At first sight it would aeem that a claim with obUgntioii 

merely 
a corresponding duty, subsisting between two definite peraoimi ii 

persons, concerns those two persons only, and the 

rights constituting or flowing from such a claim 

cannot have any resemblance to the rights of an 

owner. This ig in fact the view taken in all or 

almost all early systems of law. Roman law, 

' Ch. iv. p. (9 nliovp. 
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though modified iu practice in the later das^cal 
period, uever ceased on principles to treat obliga- 
tions as having an essentially personal characta, 
The benefit of what is due to one by agreement 
cannot be made over to a third person in any of 
the ways in which corporeal things, or limited 
rights over them, are conveyed.* For the debtor, 
it is said, cannot become bound to a new croditor 
without his own consent, that is, without a new 
agreement or " novation." If I want to assi^ my 
rights, I must get my debtor and the new creditor 
to make a fresh contract. Perhaps this view was 
not always a merely technical or logical one. For 
most archaic laws, including those of Borne, gave 
a creditor enormous powers of self-redress, even to 
imprisoning and practically enslaving the debtor in 
default of payment.* Under such a system the 
personal character and temper of the creditor might 
obviously be no less important to the debtor than 
the debtor's honesty or means of payment to the 
creditor. Apart from tliis reason, however, the 

' OUiptiianea qnoqao modo contractae mliil eonim recipianl : 
nun iisad milu >b aliqno debetnr, id si Telini tibi doberi, nolIo 
corgn modo qnibBi na oorponJea sd altom truisremntar id efficM 

* MaubMtd. am. Jmtr. to Ot FHvOt Law •j/' Boat, US, U^ 
NfcnacM Am* gim tot Mrij Oenninia Uv. Similu po«M 
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strictly personal view of obligationa created by 
^reement is appropriate, in the unqualified form 
of the classical Roman doctrine, only to a world 
where there is, we need not even say no credit or 
no money, but no common measure of values. In 
modem law we have to distinguish for this purpose 
between different kinds of contracts, namely, those 
which are for special performances or services, those 
which are for the transfer of property, and those 
which are for the payment of money ; and, within 
this last class, those which are only for the settle- 
ment of private affairs and those which are intended 
to create exchangeable value. 

Some agreements are really such that they can Persmiai 
be performed only between the original parties, modem 
inasmuch as they involve the exercise of personal 
skill in a specially designated manner, or mutual 
relations of personal Confidence, or both. Examples 
of this are undertakings to execute a work of 
literature or art, and agreements to enter into 
active partnership in a business requiring special 
knowledge or training. Obviously the rights 
arising out of such transactions are neither proper 
nor practicable objects of exchange. Not proper, 
because the person who is bound is generally more 
or leas influenced by personal considerations. It is 
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hy no means to be assamed that a {wnter who has 
undertaken to paint a picture, saj for the town-hall 
of liis native ci^, would have choeen to paint it 
Tor a stranger on the same tenns, or at alL Not 
practicable, because the right to a special and 
personal performance is valuable only to a limited 
class of persons or to one person, even when that 
kind of performance is ao far in general request as 
to have a market of its own and an ascertainable 
market value. There ia no difficulty in knowing 
ftpprosimately for what price a good tailor will 
luaku a suit of clothes ; but when a man has been 
nioasur<.«d for a suit of clothes, the right to have 
Uial j*articular suit is not worth the tailor's price, 
or*aiiythiug like it, to any one but himself. Again 
the price of a railway ticket (that is, of the rmlway 
iHUuptuty's uudertabing to carry one, with due care, 
and on other express and implied terms of recip- 
iwiil duty, between the specified stations) is as fixed 
»i any price can be ; but a railway ticket from 
V>slvit\l to riymouth ia in fact' worthless to a man 
«l Oxfotvl who does not want to go to Plymouth. 



' A» Ihiui^ MW : bat NBdition* a*y well b« conceived {t.g. • 
i^YiCuoi of :^t* M ntiittkit>al nihrap with QnifOTm "Eaiie"Iiff«s, 
aUid ttukAbavitUiitttoovvr iieaitakl«nU« time Tor any ono of wranl 
tinua) auJw «)kivk rulwair tk'bis m%ht become an ■uxiluiT 
uiii'V, u pustaj^ stami« now arv to a ccitaiu extent. 
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Or, to go back to more personal relations, the 
services of a c[ualified conveyancing clerk are worth 
much in a solicitor's office, but would be worth 
nothing in an engineer's. In all these cases, 
therefore, the person entitled to the performance 
or service, whatever it may be, cannot be said to 
be in a position like an owner's. The performance 
will give him some advantage or profit, something 
that he grants and has a value for, or he would not 
have bargained for it ; perhaps it wUl make him 
the owner of a thing not only valuable to himself 
in the way of personal use or pleasure, but having 
a considerable value in exchange, as in the case of 
a picture to be painted. But in the meantime he 
has nothing under his own control, and, except by 
some unusual accident, nothing that he can count 
on being able to dispose of. 

Next let us consider those agreements which are c:outracts 

for sole : 

directed to a change of ownership as their 'mam their cou. 
object: that is, agreements for sale and purchase, with 
Here we have a connection with owners' rights, and 
a very close one. A buyer of a specific thing who 
has paid, 6r is ready and willing to pay, or to 
whom credit has been given by the seller, may call 
at any moment for the tiling he has bought. Or 
he may direct the seller to deal with it on liis 
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behalf, to make it over to some third petson for 
example, provided that the seller is not put to aoj 
cost or risk beyond what was undertaken by the 
original agreement. In short the buyer has every 
lawful disposing power, though he may not be able 
to prevent the seller from playing folse before 
possession of the thing has been actually trans- 
ferred. The seller on the other hand has no longer 
any rightful active interest in the thing ; he holds 
it only for the buyer. So the step from enforcing 
concluded agreements to transfer property to re- 
garding the transfer itself as complete by virtue of 
the agreement is an easy and abort one, and has - 
been made in more than one system of law. In 
modern France a contract for the sale of corporestl 
things, wliether movable or immovable, passes the 
property forthwith as between tbe parties. This is 
also the rule of the Common Law (though not of 
very ancient date) as regards goods. With regard 
to land the king's judges at Westminster, true to 
Germanic principles and in conformity (probably 
unconscious) with Eoman maxims, held otherwise, 
but tbe more subtle and expansive justice of the 
Chancellors made its honour and profit of their 
adherence to the old ways. The king's equity 
administered by his Chancellor, which became in 
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course of time the settled law of tlie Cotirt of 
Chancery, was ready to compel the seller to make 
good his agreement and convey the land to the 
ready and willing buyer. But it did more ; it 
treated the buyer in the meantime as owner for all 
substantial purposes. It looked on him aa having 
au " ec[nitable estate " in the land, not a mere 
personal claim. The buyer has an interest which 
he can resell,' settle ou his family in his lifetime, 
or dispose of by will. He has everything except 
the complete security of an owner as against the 
world at lai^e : the Court of Chancery could not 
give him the " legal estate " which only a real 
delivery of legal possession, or something equivalent, 
can take from one holder and confer on another. 
The harrier that stands between an " equitable 
owner " and full ownership is the risk of being 
, displaced by a " purchaser for value without notice," 
to whom the property is sold or made a security by 
the fraud or other fault of the legal aud apparent 
owner, but without any fault or neglect of the 
purchaser's.* Subject to that risk, the man who 

' See Wood t. Griffith (1818), 1 8w. i3, 18 R.R. 18, 

' Details of our doctrine od these matter*, & subtle doctriae, but 
a joit and salutary ane io the main, tFould be out of place here. 
PiMer T. Eaivlina (1872), L.B. 7 Ch. 2E9, contiiiiia the leading 
anthoritative exposition of the principles. 
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haa an effectual right by contract to be made tbe 
owner of real estate in countries under the Common 
Law has the rights and advantages of property 
without waiting for the actual transfer. Accord- 
ingly the benefit of an obbgatiou whose object is the 
transfer of property not only has a definite value 
and is property in the larger sense, but cannot have 
tbe name of property refused to it even in the 
stricter sense. 

Let us now proceed to contracts whose object is 
to make a man owner not of goods or land having 
an ascertainable value, but of the medium and 
measure of exchangeable values itself : in other ■ 
words, contracts for the payment of money. The 
right to call for a certain sum of money, supposing 
that payment can be counted on, is as useful and 
valuable, except for merely " petty cash " transac- 
tions, as the money itself. In many ways and on 
many occasions, indeed, it is even more useful. 
And, like the money itself, it must be taken, for all 
purposes capable of reduction to general statement 
or rule, and therefore for legal purposes amongst 
others, to have the same value for every one. 
Therefore it is by its nature an exchangeable 
commodity. Men of business will treat it as such, 
and the law of modern commercial States must 
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recognise it as such, even at the cost of doing 
apparent violence to principles derive tl from a 
different kind of experience. The Common Law, 
before the middle of the eighteenth century, was 
slow to bring itself into line with the usage of 
mankind ; but, tmder the impulse given in a critical 
period by Lord Mansfield's genius, the expansion, 
when it came, was swift and full.' Credit has 
become currency in law as well as in fact. 

We have said that payment of the debt must bo s 
assumed as practically certain ; or, to speak more ti 
exactly, the risk of default must at most be small ti 
enough to be outweighed by the convenience of 
doing business between distant places without the 
risk and cost of constantly transmitting coined 
metal or bullion. Now this risk and cost, which 
are considerable even at the present day, were so 
great in the Middle Ages that a very moderate 
standard of credit might well suffice to make the 
use of credit preferable. But there miist be some 
means of keeping credit at a fairly uniform working 
level by excluding disputes in matter of fact. No 
man will take a book debt due to a tradesman as 

' The French doctrine of negotialjle inatmments, having been 
jirematurel; codified, is fltiU mueh leas advanced from b mercantile 
point of view than the English or Anglo- Americaa. See Chalmers 
UD BilU o/Ezehaiige, lutroduotion, at pp. liv. Iv., 4th cd. 1891. 
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equivalent to the nominal amount of the bill. 
Apart from the trouble of collection and the possible 
doubt whether the customer will pay, there may 
be undisclosed grounds of difBculty. If it be a 
tailor's bill, the customer may object that the 
clothes do not fit ; if a bookseller's, there may be a 
claim for abatement on the score of imperfect or 
wrongly described copies ; and the like, with endless 
variety of particulars, in other cases. Hence a 
debt which is to be the foundation of tnily and 
freely exchangeable value must be unconditdonally 
acknowledged, and evidenced in an understood 
form which marks it off beyond mistake from 
debts liable to extraneous causes of dispute. 
Again there must be clear and ready means of 
letting the debtor know whom he is to pay. This 
ia needful in the interest of all parties. For it is 
" a rule of general jurisprudence," as was said by a 
great master of law, " that if a person enters into a 
contract, and, without notice of any assignment, 
fulfils it to the person with whom he made the 
contract, he ia discharged from bis obbgation."^ 
Further, the obligation must be reinforced by the 
custom and public opinion of the class of persons 
moat concerned, namely, merchants. About the 
■ Willas, J,, infls ^''khollsv. Sanndera, h.'R. 5 C.P. at p. 694. 
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second quarter of tlie fourteenth century the 
ingenuity of Mediterranean traders provided for 
all these requirementa by establiahing the main 
features of bills of exchange, out of ■which the 
whole system of modern credit has grown.^ Risk 
of the parties originally or ultimately liable being 
insolvent can, of course, not be wholly eliminated, 
though measures of precaution and mitigation are 
possible. Eisks of fraud and forgery likewise exist, 
but these differ only in degree from the risk of tak- 
ing bad money when one is dealing with hard cash. 

But it is not enough to give the ordinaiy Neg 
incidents of property to commercial obligationB if meuta ai 
they are to be effective instruments of commerce rency.*" 
and adjusters of mutual credits. A currency must 
have more than the common capacity of passing by 
transfer. It must pass without discussion of the 
holder's ownership, so long as it is genuine. The 
very purpose of current coin is not merely to 
measure values, but to free the receiver of a pay- 
ment from having to trace back the payer's right 
to what he hands over. Such is the real difference 
between sale and barter : and so needful to current 
money is this quality of dispensing with proof of title, 

' See ex&mplca and references collected bj Mr. E. JeiLks, " £arly 
History of Negotiable lustromenta," Law Quart. Sev. x. 73 sgq- 
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or, aa our ancestors would have said, neither requiring 
nor admitting warranty, that it ia assumed in every 
system of law as heing too elementary to call for 
definition or authority. Credit has been put on an 
equal footing with metallic currency in this respect 
by making bills of exchange and other like docu- 
ments not only transferable hut negotiable. Paper 
money and other instruments payable to hearer are 
transferable not like ordinary goods, but like the 
coin which they potentially ' represent, and the 
right to receive what is expressed to be due passes 
with the document and is inseparable from it. 
Thus we have a large and most important class of 
incorporeal things, and moreover things consisting 
in obligation, which are not only alienable, but 
more fully and freely alienable than almost everj- 
kind of corporeal things, and so connected with 
particular corporeal things — namely, the negotiable 
documents themselves — that possession of such a 
thing in good faith and for value conclusively 
determines the right. Although this does not 
make it correct to say that the holder of a bill of 

1 Potentially because negotiable paper can actoall; repcanat 
nothing bnt credit, however good the credit ma; be. Thfl 
promise of the Bank of Eugland to pay £5 ia as good as £5 in 
gold, but still a promise. And this remains true even wbeu tre 
are bound by law to accept tliat promiSB as " Ieg«I tender." 
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exchange has a tiiiDgiii poBsession (for the actual 

piece of paper, being valuable only for the sake of 

the incorporeal right which it represents, docs not 

count 83 a corporeal tiling of value),' the fact of 

rights arising from contract being thus intimately 

associated with possession and physical delivery 

shows how far modern developments of business 

have taken us from the old personal and inalienable 

character of obligations. 

Another kind of alienable obligations are those Shares and 

which constitute the great bulk of permanent modern 
. forms of 

investments. Government and other securities, invest- 

.joint-stock shares, and the like, are nothing else 

(apart from any eventual liability to which they 

may expose the holders in some eases) than the 

right to receive a fixed rate of interest or annuity, 

or a dividend or share of profits not fixed, hut 

often capable of approximate estimation beforehand. 

Such rights are as much property as the capital 

invested; whether they are a good eqiiivaleut for 

' On the other hand the offence of theft was dEpfinod at a 
Telfltively early stage in the history of Eagliali law, and, aa 
defined, invalvod a, wrongful ohange of possession in a. corporeal 
thing of Talne. The result of different parts of the law remaining 
in BQch different atatca of development was that, until a remedy 
was provided l>y legislation, no taking of documents whose sole 
Talue was in "their ayidentiary choraoter" could be theft; an 
alanrd but not a captioiooB reanlt. — See Pollock and Wright on 
/•ojsrammi, 233-6. 
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it is a question of fact with wliich legal principle 
has nothing to do. In fact we commonly regard a 
holder of stock or shares as still having the capital, 
and think of the interest or dividends as being the 
fruits of capital in the same way that rent and 
agricultural profits are the fruits of land. And 
this is substantially true for economic purposes, tut 
l^ally the capital, as the investor's capital, does 
not exist : it has become the firm's or company's 
capital' In the same way every one who keeps a 
banking account will talk of hia money at the bank, 
though he has really parted with whatever has 
been paid in, and hia talaoce is simply a balance 
of unsecured debt from the banker. More gener- 
ally, it is said with tmtli that " the lender of 
money thinks the money lent still belongs to him, 
and that the borrower has acquired only the right 
to USB it temporarily";* and this conception was 
the predominant one in early law and procedure, as 
our old English forms of action abundantly witness. 
An overdue debt was treated as a thing which the 

' The case of stock in the pnblic funds ia even atronger ; there 
the fundholdei ia entitled, in law and in fact, on3y to certain 
annual pstyments. There ia no right to repayment of the princtpsl 
anm at any assignable time or under any assignable conditjona: 
"the principal ia a purely fictitious amount ; it ia merely a cipher 
by which the interest ts computed." — C. Sweet in L.Q.R. 

- Langdell, Summary of Contracts, % 99. 
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borrower unjustly withheld from the lender, as he 
might have kept a borrowed horse or " held over " 
in the occupation of a piece of land. Possession 
of land and payment of money were claimed iu 
precisely aimilai- forms of words. Here popular 
archaism reinforces the modern business way of 
treating affairs. With the great majority of in- 
vestors in either the public funds or the debentui'ea 
or shares of a company the difficulty would be, not 
to persuade them that their interests are really 
property, but to make them understand how there 
cau be anything about so simple a fact that needs 
explanation. Such interests are alienable and are 
largely bought and sold every day ; they are often 
the staple of men's estates, and are made the 
provision of families. In some cases permanent 
securities ^ are not only aUenable hut negotiable ; 
such cases are exceptional in English usage, but by 
no means uncommon in America. 

Accordingly rights to performance or payment 



' The differanea between leading ou tlie aecnrity of an imder- 
} taking (as ou debentures) aud adventurmg one's money in the 
V nndertutlng [as in ordinary shores) is of miad. importance for our 
I general purpose. Here we muat say "securities": ordinary 
ir atotk cannot be negotiable for want of a definite and 
kturonditioiial promise to pay. If not fully paid ap, tliey involve 
^ contingent liability which would make another fatal obstacle to 
heir being negotiable as distinct from transferable. 
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created by agieement are things in contemplation 
of law, so far as they have a value for the persou 
entitled, which courts of justice will define or 
rec(^nise as defined by the parties. And, beyond 
this, definite rights arising from agreement not only 
are things, but can be made exchangeable things, 
property in the fullest sense, if such is the intention 
of the parties, and if that intention is recogiuBed by 
rules of law as deserving encouragement on grounds 
of general convenience. Obligations independent 
of the consent of parties remain to be considered 
under the same aspect. The right in these cases 
may be a right either to specific restitution in some 
form, or, as it is much more commonly, to compen- 
sation in money. Private rights to receive fixed 
sums of money by way of compensation or forfeiture 
are also possible, but in modern law not very 
frequent,' In any of these alternatives the 
plaintiff's right is at least capable of being assessed 
in terms of money ; he will get money or money's 
worth. He is better off, by an assignable amoimt, 
than if his right were not recogoised by law.* So 
far there does not appear any reason for refusing to 

* In our law stipnlaliotis for fixed penaltiea or 
damages" ate constantly treated as oqIj fixing 

* See Dr. Moyle'a Justinitiii, 2nd ed. p, 189. 
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include obligations of this kind in the category of 
things. If they were further recognised by law, 
like pecuniary rights created by agi'eement, as 
possible objects of exchange and trafBc, there could 
be no hesitation about including them. But they 
are distinctly not so recognised. It is not thought 
good for justice, peace, or fair dealing that hostile 
rights of action should be marketable. This 
principle is found, I believe, in all civilised laws ; 
it is at the bottom of the rules of the Common 
Law against " maintenance " and " champerty," rules 
which at first sight look technical and even 
capricious, but which were called forth by real 
dangers and abuses. No doubt it may be hard to 
draw the line between a genuine sale of property 
with a title more or less capable of doubt and the 
Bale of a speculative lawsuit. Our ancestors were 
disposed to draw it by requiring actual possession 
as a condition of effectually dealing with property, 
or in the case of incorporeal things the nearest 
poeaible equivalent of possession. Wliether modern 
lawyers can accept so trenchant a solution or not, 
the line still has to be drawn somewhere ; and 
rights and interests that fall on the wrong side of 
it will not be lawful objects of commerce. 

In the case, then, of claims arising from wrong- 
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things, qo. 
wli«ther tc 
bt called 
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ful acts, or from acta or events not aeceasarilj 
wrongful in themselves but having like effects under 
particular rules of law, we have to ask whether 
rights valuable to the person entitled, but not 
alienable, are to be considered as things. Perhaps 
this is a question of terms more than of substance. 
There is no doubt that Eoman lawyers, though they 
would have been shocked at the notion of treating 
rights to sue for injuries as exchangeable property, 
did regard them as things of some kind ; and they 
seem to be included in the "things in action" of 
the medieval Common Law, so far as it has any 
defined terminology. Modern usage may tend, on 
the other hand, to treat not only some present 
intrinsic worth but some worth in exchange, and 
therefore capacity of exchange, as essential to the 
notion of a thing. On this view the right to 
recover dam^es or obtain restitution, though 
valuable, is not a thing at all. The contrast 
between such duties and rights as are created or 
HrtX'ptwl by the will of the parties, or defined as in 
Accordance with what is deemed to be the will of 
tvtt»o*uib)o parties^ and such as are imposed by rules 
v^ Uw without r^ard to the will of the parties, bfls 
atn^ft^ly be<e» nieutioneil, and attention has been 
mUv<1 to its iocKosing importance in modem affain 
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It would attain a further degree of recognition, as 
it were an added emphasis, if the view now 
suggested were generally adopted, and, instead of 
saying with the Eomans that certain things have 
not exchangeable value or are not allowed to be 
exchanged, we said that whatever has not lawful 
exchangeable value, be it corporeal or incorporeal, 
is not a thing in the eye of the law. 
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THE EXPRESS FORMS OF LAW 

■ Law, for the practical purposes of lawyers and i 
citizens, means (as in effect we said earlier) the o 
svm. of those rules of conduct which courts of 
justice enforce, flie conditions on which they become 
applicahle,^ and the manner and consequences of 
their application. This is a matter of fact not in 
any way dependent on the view that we may take 
of the political and ethical foundations of govern- 
ment and positive law, still less on the correctness 
or adequacy of any philosophical definition of law 
in general by which views of that kind are formu- 
lated. The rules of law, like those of every other 
science and art, have to be brought to our knowledge 
by means of articulate statements. But in this 
case the form of such statements is of peculiar 
importance. 
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The express forma in which we come to know 
any system of law may be generally classified thus ; 

A. Command. 

B. Maxim or text. 

C. Interpretation. 

We take this as a classification of observed 
facta, and without regard, for the immediate purpose 
in hand, to the controverted question on which we 
have already touched,^ but which belongs really 
not to jurisprudence but to the philosophy of 
pohtics, whether and to what extent positive law 
can be accounted for as a whole by the express or 
implied command of the sovereign power in the 
commonwealth. There can be no doubt that, in 
point of form, some statements of law are commands 
and others are not. The former (A) may con- 
veniently be called imperative, the latter (B and C) 
discursive, 
i. Command purports to proceed from and to 
express the will of some power claiming obedience 
and expecting to be obeyed.^ 

A legal maxim or text may or may not purport 

' parti., ch. i. 

' These are not tlie same thing. During a great part of the 
eighteenth century the Pretender claimed the obedience of Eugliah- 
men as hia aubjecta, but experience proved that he could not ii 
lact expect the majority of tliem to obey him. 
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to be derived either directly or remotely from the 
command of a legislator. 

Interpretation is the acientiflc process of applying iiiterprota- 
legal rules in detaiL It necessarily assumes the 
existence and authority ' of the rules which it 
explains and applies. It may or may not claim or 
possess authority of its own. 

" Written law," as the phrase is commonly used, written 
does not mean rules of law expressed in writing, 
but what we have called imperative law, an express 
precept which not only declares or contains, bnt 
in its very words constitutes the law. 

" Unwritten law " includes all discursive ex- Uuwritton 
pressions of law, however carefully they may be 
reduced to writing, and whatever their professional 
antboiity or weight may he. Thus an Act of 
I^liament, a by-law of a local authority, the 
articles of an incorporated company, are written 
laws ; a judgment of the Court of Appeal, delivered 
after consideration, and printed in the current 
reports, is " unwritten " law. The term, though 
easily misunderstood, and at first sight paradoxical, 

' Such Bsaomptioit may bs limited or relatire, ss irhea English 
i Protestant judgea interpret Garaan canon law, e.g. ia a Maltese 
I luarriage cose ; or it may be Tor argnntent'a sake only, as irhen it 
V is woght to show that a proposed rule cannot be law becnuse it 
I leads to absurd consequences. 
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is not improper. For the words of the judgment, 
however precise, are still an exposition of the law 
and not the law itself. Only the principle ex- 
pounded and ^plied by tixe court is law ; the 
words in which it is explained are not binding on 
any on& 

Let us now mark somewhat more closely the 
special characters of the forms of law we have 
noted. 
: A. Command, in the way of systematic legisla- 
tion, has been said to be tie form of law which 
tends to prevail in modem times. Be that as it 
may, we cannot say that any other form is more 
ancient. Archaic law, so far as preserved to us, 
is quite coromonly thus expressed. The Ten Com- 
mandments and the Twelve Tables, widely separated 
as they are in place and time, are the most familiar 
examples. " Hominem mortuum in urbe ne sepelito 
neve urito " is the precursor in form as in substance 
(whether the real motive of the prohibition were 
sanitary or religious) of our latest Public HealUi 
Acts. 

Not only this, but there is a marked tendency 
even in relatively modem times to refer existing 
rules of law and customs, tliough not preser\'ed in 
any authentic form of words, to the express ingtitu- 
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tion of some heroic person of a former generation. 
One of the first signs of revived English feeling 
after the Norman Conquest was a demand for the 
restoration of laws of Edward the Confessor which 
had never been made. In like manner trial by 
jury had barely taken anything like its modern 
shape when pious antiquaries began to ascribe it 
to the ordinance of King Alfred. All the ancient 
Hindu law-books, and some that are not very 
ancient, profess to represent the utterance of some 
inspired sage. 

B. Legal maxims and texts are produced, iu Maxim : 
different ways and in different stages of legal guishfrt 
development, by the practical needs of suitors and jnnndanii 
of lawyers after a distinct legal profession has come t^i."™" 
into existence. 

A maxim is a phrase embodying some legal idea 
of common application in a concise and portable 
form. It is a symbol or vehicle of the law, so far 
as it goes ; it is not the law itself, still less the 
whole of the law, even on its own ground. One 
of the commonest mistakes of beginners and laymen 
is to take a maxim for an authentic and complete 
expression of the law, and go about to deduce 
I consequences from its words as if it were a modern 
I Act of Parliament. The mistake was pointed out 
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many centuriea ago by Paulu3, and not many yeara 
ago by Lord Esher. 

" Eegula est quae rem quae eat breviter enarrat. 
Non ex regula ius sumatur, sed ex iure quod est 
regula fiat." ' 

" I detest tlie attempt to fetter the law by 
maxims. They are almost invariably misleading: 
they are for the most part so large and general in 
their language that they always include something 
■which really is not intended to be included in 
them." ^ 

Another common mistake is to cite maxims as 
if they contained the reason or explanation of the 
rules embodied by them, whereas they seldom 
explain anything, and are almost always subject to 
implied exceptions and limitations. Thus the 
sentence Qui /acit per alium facii per se may be 
useful as a reminder that acts of a servant about 
his master's business are (within certain limits) 
imputed to the master so as to make him answer- 
able for them, whether they were in fact authorised 
by the master or not But it does not make the 
rule in any way more intelligible, or throw any 
light on its origin. Sic vttre tno tU alienum noa 
' D. BO, 17, de reg. iur. 1. 
' Lord Eahor, M.S., YarountA v. fVwww (1687), 19 Q.a K». 
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laedas is a precept of law in the nature of a ma^irn ; 
it holds largely but by no means universally, for 
though a man may not altogether " do what he will 
with his own," there are many things he may do 
without being bound to save his neighbours harm- 
less from any loss or incouvenience that may result. 
What the maxim really tells us is that the law 
does set some limits, in the interest of the neighbours 
and mankind at large, to an owner's use of his 
property for his own purposes, and every owner 
must keep within those limits at his peril The 
maxim does not profess to tell us what they aie. 
In fact we have here two maxima or proverbs wliich 
are in verbal conflict, either of them taken alone 
and literally being far too wide ; if we take them 
together they roughly limit one another. 

A cjertain number of legal texts not being the Gmwtb oi 
direct utterance of any supreme power or lawgiver teiia. 
are nevertheless regarded as more or less authentic 
statements of the law, Such texts have, for the 
most part, been originally nothing but private 
comment or interpretation; often they have been 
the work of persons who expressly disclaimed any 
pretension to apeak with authority, as, in our own 
country, Littleton, In some cases authority has 
I been conferred on them by special acts of the 
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so%'«teigQ power; the great example of this is the 
treatment of the writings of the classical Boman 
Iawj^ts which have come down to us in the Digest 
at Justinian. In other cases private writings have 
been approved and relied on by lawyers and judges 
until they have acquired an intrinsic value, and 
their statements are accepted as authentic or at 
least presumably correct. This has happened with 
the English iaw-t«xts known as " books of authority," 
of which we shall say more at a later stage. 
iBicnma^ C. Interpretation is the process of fixing the 
mjiUiij application of l^al principles in concrete cases, 
whether the principles be laid down in precise and 
imperative terms by a lawgiver, or implied iu a 
cunent rule which has to be sought in " unwritten " 
law. Some such process is required by the niulti- 
t«de and Miriety of human affairs, and it is not 
necessarily connected with any imperfection in the 
Jaw itself. If the lawgiver says " thou shalt do no 
murder," it has to be settled what killing is murder. 
If he says "thou shalt not steal," it has to be 
settled what kinds of taking or appropriation are 
theft And altbough it may at first seem easy to 
untnuued common sense to pronounce that some 
acts are within the prohibition of the law and others 
an? not, there will and must be cases near the 
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border-line which are not obviously on either one 
side or the other. This, moreover, remains true in 
some measure, however carefully and with whatever 
amount of detail the law he laid down. What is 
called the rule against perpetuities in our own law — 
a modern rule of a highly refined system — limits the 
time during which the full and final destination of 
interests in property within the rule may be kept 
in suspense. In the course of the eighteenth 
century the limit was decided to be " a life or lives 
in being, and one and twenty years afterwards." 
These are Blackstone's words.' Fully two genera- 
tions after Blackstone wrote the queation arose, and 
had to be decided, whether these one and twenty 
years did or did not involve reference to an actual 
minority of some person. Although the nile had 
never been so laid down, there were plausible 
grounds for thinking that such was its meaning, as 
any one who knows the history of tlie doctrine, or 
iknows enough law to make himself acquainted with 
i, may readily satisfy himself. The House of Lords 
lecided that the twenty-one years were an absolute 
' Ln gross " and need not have regard to any 
yninority.^ 
j Every question of interpretation may he reduced 

m. ii. 174. > Cadcll r. Palmer (1833), 1 CL & F. 372. 



ultimately to this form : Given a rule of law that 
conditions generically described as A produce a 
certain legal liability or other consequence X, does 
the specific fact or group of facts n fall within 
tbe genus A ? 

Inasmucli as no general rule can anticipate all 
possible questions of this kind, the need of inter- 
pretation 13 not in itself any reproach to the law. 
Eather law without interpretation is but a skeleton 
without life, and interpretation makes it a livii^ 
body.^ 

It may with equal verbal correctness be affimied 
in one sense, and denied in another, that interpreta- 
tion (whether performed by judges or by text- 
writers) makes new- law. The question may be 
important in a purely philosophical discussion of 
law, but for any other purpose it is like discussing 
whether the John Milton who wrote Samson 
Agonistes was really the same John Milton who 
wrote Lycidits. 

The construction of written documents, whether 
of public authority or binding as between private 
persons, is a special branch of interpretation, and a 
highly important one, but must by no means be 
i to be the whole of it. Individual actions, 
' Cp. Sulim'a Instituti-s of Roman Law, % 8, 
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or a course of conduct, may be the subject of inter- 
pretation no less than words. 

Intei-pretation may be cari'ied on, and its results Divers 

metbods of 

preserved for use, in more than one way, and in fact interpretn- 
there have been considerable differences of method law. 
according to time, place, and the system of law in 
force. In England, and countries which have derived 
their law from England, or come under the influence 
of English judicial habits, the decisions of superior 
courts of justice, and the reasons given for them, are 
cHefly relied on for this purpose, and are treated as 
having eminent and all but exclusive authority. A 
judgment prepared by an English judge and delivered 
in an actual case before the court, or even delivered 
without preparation, is on a quite distinct footing 
from any opinion which the same judge may express 
out of court on the same subject, say in a published 
tiBatiae on that branch of the law. The judicial 
'deliverance is of authority, unless and until it be 
reversed or overruled by a higher court ; that is, other 
judges will follow it in similar cases when they 
occur. The extra-judicial opinion, however carefully 
formed and expressed, is a mere repertory of argu- 
ments ; lawyers may find them useful, judges may 
ind them convincing and decide accordingly ; but 
le opinion, as an opinion, is not binding on any 
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one.' We sliall explain more fully in a 9 
chapter the details of English judicial usage aa to 
the following of decided cases. It is eminently a 
matter of practical usi^e, established for something 
like six centuries in England, though we cannot 
point to any definite time when it was first adopted, 
aud there has heeii in proportion to its importaiioe 
but little formal statement or discussion o£ it. Case- 
law is now the usual term for the law declared and 
developed by judicial decisions, and embodied in 
published reports of them. 

Familiar as this system is to all English lawyers 
and (to a certain extent) men of affairs who are 
not lawyers, and natural as it may appear, it is 
by no means the only possible way of producing 
a body of scientific material for the guidance of 
lawyers in advising their clients, and judges in 
deciding the clients' cases when brought into court 
There may be a considerable legal literature, aud 
something like what English lawyers call authority, 
without the actual decisions of courts of justice 
being regarded as binding in subsequent cases, 
' "There is oae notion often espresaed with regard to works 
written or revised by authors on the bench, which seems to me in 
part at least arroneons, the notion, I mean, that they poaseaa ■ 
quasi -judicial authority." — Preface to "FryonSpaoifie Performance," 
cited by Keltewich, J., Unioti BanJC v. Muiister (1887), 37 Ch.D. 
at p. 64. 
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or having any influence at all on professional 
opinion. Such was . the state of Eoman law in 
the republican period ; and under the Empire it 
was probably the combination of judicial with 
I legislative functions in the Emperor's person that 
caused his judicial deliverances to be accepted as 
authentic declarations of the law. The ordinary 
judges were not professional lawyers, nor (in the 
earlier period) permanent oflicers of the State ; 
therefore their decisions were of no particular 
weight, and the scientific development of law was 
carried on not in court, but (as we should say) in 
chambers, by the leading lawyers, and in the books 
and commentaries, perhaps originally meant only 
for private use, which they produced. The founda- 
tion of the Corpus Juris was laid not in the de- 
cisions of courts but in the opinions and discussions 
of advocates. As this book is not an introduction 
to Koman law, we purposely say nothing of the 
steps by which the published opinions of the 
principal Roman jurists acquired a character of 
positive authority, and ultimately, so far as selected 
and preserved by Justinian, became " written 
(Jaw." ^ 

The pure Koman system, as we may call it, 
• Sae Sohm, ImlUuUa of Sanum Law, ^ 16, 16. 
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of interpretation founded on extrajudicial opinion 
has not prevailed to any great extent in modem 
times. In most continental countries the decisions 
of the courts are referred to and used in ailment 
or discussion, though the courts are distinctly not 
bound to follow previous decisious. Exactly speak- 
ing, decisions have neither more not less authority 
in France, Germany, or Italy at the present day 
than the opinions of learned persons expressed 
in any other form. In France, accordingly, it is 
not uncommon to cite the judgment of a foreign 
tribunal administering what is really the same 
law ; for example, the construction put on an 
article of the Code Napoleon by a Belgian court: 
and there would be no formal objection to citing 
for the same purpose a judgment of our cmn 
Judicial Committee on appeal from Mauritius or 
the Province of Quebec. In practice, however, 
it is found that wherever decided cases are made 
accessible by regulai" reporting their influence tends 
to gain on other forms of "scientific law," and 
jurisprudence to assume a more distinctly national 
character. 

Political and administrative changes which 
strengthen the court?, increase the proportion of 
enacted to customary law, and magnify the im- 
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portance of particular judicial centres, have the 
like effect This has been notably the case in 
Germany during the last generation. It is quite 
possible that before the end of the century modern 
German law may practically consist of codes or 
statutes and case-law. 

As matter of history, there is no reason to doubt Effecu ej 
that our own peculiar and definite system of case- ftuthori 
law is due to the early assertion of supreme 
authority in matters of justice by the king's courts, 
and to suits being brought, on the one hand, from 
every part of the kingdom before a comparatively 
small number of judges having their " certain 
place " ^ at Westminster, and, on the other hand, 
dealt with in every part of the kingdom by the 
same judges on their circuits. 

It would not be appropriate here to discuss 
the relative advantages of the English (or, as it 
Bhoold now be called, Anglo-American) and the 
continental usage. With the continental method 
it is, or ought to be, easier to correct anomalies 
and reverse or arrest wrong tendencies before they 
become inveterate. With ours the law, when once 
defined by authority on any point, is or ought 
to be more certain. On the other hand, when 
' The well-known phrase of Magna Carta, u. 17. 
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case-law has taken a wrong turn, the correction 
of it by express l^islation, at any rate with our 
English parliamentary procedure, is both an incon- 
venient and an uncertain operation. 
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CHAPTEE II 



THE SOURCES OF ENGLISH LAW 

[Compare Kent's Commentaries on American LaWj with 0. W. 
Holmes's notes, vol. i. Lects. xx. xxi. xxii. ] 

The sources from which the law of England is Written 

and un- 

derived may be distributed under the two great written 

law. 

heads of that which is " written " or enacted, and 
that which is "unwritten" or not enacted. 'The 
following statement is intended to exhibit facts 
which exist and can be verified apart from any 
controverted question in the philosophy of law. 

A. Enacted Written: 

original 

By original legislative authority : and 

Acts of Parliament. legislation. 

By delegated legislative authority : 

Orders in Council, Eules of Court, 
by-laws and regulations of local 
governing bodies, railway and other 
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pablic companies, made in the 
exercise of powers conferred by 
Parliament, Statates of Univetsities 
and Colleges, and the like. 
By customary anthority (now of little 
importance),' 
It is necessary, in constitutional law, to dis- 
tinguish fldegaied authority from the kind of authority 
which, though created by the Imperial Parliament, 
and in point of strict law revocable or variable by 
its act alone, is not ddegated but rather densolvtd. 
The legislatures of British India and of (at any 
rate) the self-governing British colonies derive their 
powers from Act^ of Parliament, and those powers 
are limited in certain ways, hut such a legislature 
is not a mere delegate or agent of the Imperial 
Parliament. Its powers are plenary within the 
appointed limits ; so long as these are not exceeded, 
there is no restriction on the manner in which 
the power may be exercised. A town council 
cannot delegate the making of by-laws to the town 
clerk, nor a railway company to the traffic manager ; 
the universi^ could not enact that the terms of 
a stfttute should be settled by the vice-chancellor 

■ Bjr-laws of local infetiar conrU mode b; virtue of ■ cnataai 
an belisTed to b« lite onl; ei&iiipl«s of this class. 
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and the registrar. But a colonial legislature 
has plenary powers witliin tlie bounds of ita own 
competence, and can, witliin these bounds, confer 
delegated or discretionary authority in the same 
maimer as the Imperial Parliament itself. Tliis 
rule, moreover, applies to the Provincial Legis- 
latures established in Canada by the British 
North America Act as well aa to the Dominion 
Parliament.^ 

The legislative or quasi-legislative acts of bodies 
and persons duly exercising authority derived from 
Parliament have of course the force of law as 
regards all persons whom they concern. "Every 
by-law ia a law, and as obligatory to all persons 
bound by it, that ia, within its jurisdiction, as any 
act of parliament, only with this difference, that 
a by-law is liable to have its validity brought in 
question, bat an act of parliament is not." ^ 

B. Not Enofied — i 

Declarations and expositions of law are a 
a. Judicial, namely the decisions of the e 
superior courts of justice and the I'easons 
assigned for them. 
' India: R. v. Surah (1878), 3 App. Ca. 88B, D04. Ontario : 
' Sodge v. R. (1S33), 9 App. Ca. 117, 132. Now South Wales: 
. foicdl T. Apollo CatidU Co. (1885), 10 App. Ca. 282, 289. N«w 
I Zealand : AAiuiT/ v. EllU (1803), A.O. 339. 

' Holt, C.J., in City tf Lowlon v. Wood, 12 Mod. at p. fi78. 
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i. Non -judicial, namely in (i) "books of 

authority " (a limited and exceptional 

class) : (ii) writings not of authority, but 

which may help towards the formation 

of authority. 

No general description can be given of what 

constitutes a " book of authority." It is a matter 

of judicial custom and professional tradition. We 

have already seen that being written by a judge 

does not make a book authoritative. Some books 

which are highly esteemed, and which it is not 

improper to cite in argument, are still short of 

having authority in the professional seuse ; Black- 

stoue is the leading example, Sir Michaol Foster's 

treatise on Crmon Law, first published in 1762, 

only three years before Blackstone's Commentarits, 

is said to be the latest book to which autliority in 

the exact sense can be ascribed. 

It will be observed that there is a practical differ- 
ence of some importance between our " written " and 
" unwritten " materials, depending on the manner 
in which they are produced. " Written " law, 
generally speaking, bears a political and official 
stamp. It is the work of statesmen, members of 
parliament, public officers, or the executive officers 
of bodies whose functions are recognised and i 
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lated by the Legislature as being of a public 

character. Those who undertake the framing 

either of Bills introduced in Parliament, or of 

subordinate acts of legislation, municipal by-laws, 

college statutes and so forth, may and often do 

seek the assistance of skilled lawyers to express 

their intentions in proper form ; but there is no 

1 security that this shall be done. If it is done, 

[ there is no security, in the case of Acts of Parlia- 

' ment at any rate, that it may not be undone at 

the last moment by amateur amendments. The 

work of legislators may be and ought to be scientific, 

but it is not essentially so. 

" Unwritten law " is the work of trained lawyers, j 
and its character is necessarily professional and c 
scientific It deals lai^ely in technical terms, „ 
" terma of art " as our law-books call them, which 
laymen are not expected to understand. The 
"general reader" who should take up at random, 
for example, a judgment of the Court of Appeal 
in the current number of the Law Eepoiis, or a 
case from the early part of the century in a volume 
of the Revised Repwts, would have no right to 
expect it to be more intelligible or interesting to 
him than a modem technical treatise on engineering 
or chemistry. Doubtless there is no branch of 



human affairs with which courts of law may not 
have to deal ; and an intelligent layman who tries 
the supposed so7-(es juridicae may have a fair chance 
of lighting upon something that concerns his own 
business, ot is connected with some well known 
piece of history, or is otherwise of obvious public 
interest ; but still it is only a better chance than 
other kinds of technical works outside his own 
special knowledge would offer him. A little re- 
flection will show that law coiild not be systematic 
on any other conditions. Like other sciences, 
jurisprudence professes to be intelligible to those 
who can and will learn it. As in other sciences 
and arts, there is no short cut that will serve 
instead of learning and experience.^ 
[ Another distinction to be noted is in the nature 
of the authority on which " written " and " un- 
written " law claim ultimately to rest, lu modem 
experience " written " or enacted law proceeds, 
immediately, or by derivation, from the express 
will of the supreme legislative authority. Such 
exceptions as may now be found are of no practical 
importance. Law which is not enacted consists 

* No opmion is BKpresscd hi^re on tlie ilisticct qaestion boff 
fur, and foi what reaEons, tlie tmining of English lawjei's in 
rec(!Dt times baa been more cumbrous nod less elSoient than it 
onglit to be. 
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partly, but by no means wholly nor even chiefly, in 
the interpretation of public enactments which are 
in themselves laws binding ou all whom they con- 
cern, and of private documents which the parties 
concerned have, under the sanction or allowance 
of the general law, made a law to themselves. 
Tliis does not account for the great proportion of 
our case-law which does not profess to interpret 
any written law, whether original or derivative, but 
professes on the contrary to develop and apply 
principles that have never been committed to any 
authentic form of words. Such principles are said 
to be cuatoniary, and are described as "general 
customs, which are the universal rule of the whole 
tingdom, and form the common law, in its stricter 
and more usual signification." ^ The courts also 
recognise and enforce, under certain conditions and 
limitations, " particular customs or laws which 
a^ect only the inhabitants of particular districts." ^ 
" Leges et consuetudines regni " has been a regular 
;«ollective name of English law since the latter half 
|,of the twelfth century at latest,* in other words 
lever since our law has had any terminology of its 
'a ; in the fourteenth century " lex et consuetudo 

w, Cotnm. i. 87. ' lb. 74. 

■ See the Prologue to ObnTill. 
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regiii itostri " was bo well establisLed as meaning 
the Common Law that it could be aeriously ai^ed 
(.though without success) that it was bad pleading 
to apply tlie t«mi to law made by a statute.^ The 
very name Common Law seems to imply some kind 
of refei-eiice to general usage and acceptance as 
being the ultimate claim of the law upon the 
individual citizen's allegiauce. In short, the Common 
Law is a customary law if, in the course of about 
six centuries, the uudoubting belief and uniform 
lauguage of everybody who had occasion to consider 
the matter wer* able to make it so. To this 
day " eoutume " is the nearest eqiuvalent that 
learue<.l J'renchmen can find for its English name. 
Within the present century speculative doubts 
have become current among English writeta, not 
so much whether the Common Law is the custom 
of England as whether it is possible for any law 
to be customary. Nothing will be added here to 
what has already been sfiid in the former part of 
this hook. 

There is reason to think, as matter of liistory, 
that in the critical period when the foundations of 

■ r.B. 19 Ed. [I. 621, "ConsuetiiJo rcgni AnglUc" miglit 
b« (weil, aa by th« acrib* qnotud in Mr. Horwood'n I'refacu to Z.B. 
S3 ft 33 Sil. I. p. aTriii, where we should novf say "jiracUc*." 

Hut the distiiiL-tiou b«tiri>en «u1)sl[iiitive law imd practice is modera. 
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English law were assured, from the reign of Henry 
II, to that of Edward I., the king's judges had no 
Email power of determining what customs should 
prevail and he received as the " custom of the 
realm," and that they exercised it freely. Thus at 
the end of the twelfth century primogeniture does 
not yet appear as the general law of inheritance in 
England, but only as a custom appropriate to 
military tenures of land, and occurring indeed in 
non-military tenures, but there competing, on equal 
terms at best, with equal division among sons or 
even the preference of the youngest son. By the 
end of the thirteenth century we find it established 
08 the general rule, and any other order of 
succession treated as exceptionaL We can hardly 
resist the inference that it had grown by the steady 
encouragement of the judges. At the same time 
there is not much reason to doubt that the judges 
fairly represented the efl'ective desires and forces 
)f society at large. If there is any doctrine of 
he medieval Common Law that might be plausibly 
uapected of being an artificial creation, it is the 
ehement presumption against agreements and com- 
Dations tending to " restraint of trade." But this 
■ctritie occurs in the strongest form, as early as 
3 end of the thirteenth century, in the records 



of a municipal court in which the king's judges had 
no part.' 

The current description of Common Law as the 
custom of the realm is not, then, to be dismissed 
aa unhistorical. We have only to remember that 
the king's judges undertook, from an early time, 
to know better than the men of any particular 
city or county what the custom of the realm was. 
Indeed it is plain that local inquiries, in whatever 
manner made, could inform them only of local 
usage ; and that, so far as general usage really did 
exist or tend to exist, the king's judges and officra^ 
were the only persons who had sufficient oppor- 
tunities of knowing it ; for judicial circuits and 
personal attendance on the king in his constant 
journeys made them familiar, in the regular course 
of their duties, with all parts of the country. 
More knowledge of England as a whole must have 
been collected at the king's court than could have 
been found anywhere else. Being thus takea 
charge of from its birth by a strong centralised 
power, and developed under the hands of trained 
professional judges and advocates, the Common 

' Leet Jiirudktiaii in Norwich (Selden Society), 1892, p. 52, 
A.D. 12S9-13D0 : "De omnibua oaodelariis pro qaadAm < 
vonoione inter eos facta, yidelioet quod iiiillus e 
libram cand^le minus qiiam alter." 
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Law rapidly became a specialised branch of learning 
worked out by rule, " scientific " law as the 
Continental writers say. Much of the usage 
which determined its form was, by the nature of 
the case, professional and of&cial usage. The 
methods and practice of the Anglo-Norman 
chancery could not have much to do with English 
custom in any popular sense. But the " lex et 
consuetudo regni nostri " is still there as a whole, 
and resting on the same foundation, whatever may 
be the proportions of lay and learned, popidar and 
official elements in any given part of it. 

The body of rules called Equity, and ad- Origiu of 
ministered formerly by the Court of Chancery, jnrisdiu- 
and one or two local courts in privileged juris- England, 
dictions, to the exclusion of the king's ordinary Jt 

cooite at Westminster, is no longer a separate H 

system. As matter of convenience, however, it is 
still chiefly though not exclusively administered 
in the Chancery Division of the High Court of 
Justice, and studied by a section of the Bar who 
make it their special business. And it stUl 
presents, as much as ever, a distinct historical 
problem, one might almost say an unique one. 
\b matter of history no one has ever ascribed the 
'rigin of English Equity to either legislation or 
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custom. It is derived from the kingls ancient 
power of doing justice at his discretion, and by 
special means in cases where the ordinary means 
of justice failed, a power admitted from very ancient 
times down to the seventeenth century. This power 
is what Maine has called " a supplementary or 
residuary jurisdiction in the king." ' Lambarde, 
more than two centuries earlier, described it 
the king's " own regal, absolute, and extraordinaiy 
pre-eminence of jurisdiction in civil e 
committed by the king to his Chancellor." In 
course of time it became well uuderetood in wbat 
kinds of cases the king, or rather his Chanceliot 
and other learned persons about the Chancellof, 
would think the remedies of the Common la* 
inadequate. Eelief in the Chancery ceased M b* 
a privilege or bounty of royal grace, and baame 
the right of the subject When the benefit of tia 
king's equity was once a matter of right, it wse 
inevitable that the rules of equity should becoW 
as methodical as any other part of the UK ^ 
Blackstone could already aay with tniti' that " <^' 



' Early Law aitd Cintoia, p. 164. 

■ Archeiim, p, Q3, od. 1635. Wliat Larabardo tails ^ 
moderatian of jurisdiction absolute" ta discussed iiyhi 
cliaptera. Hia opinion is, briefly, that the Kiug in Ci 
iiot contravene the Common Low, but may supplement it 
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system of our courts of equity is a laboured 
connected system, governed by established rules 
and bound down by precedents." ' Much fuller 
development in the same direction took place in 
the generations following Blackstone, Our equity 
jurisprudence, to use the accustomed phrase, has 
been formed altogether by the work of learned 
persons having a great deal of real power at their 
disposal, and consciously using that power to 
produce a systematic doctrine. It therefore answers 
the description of " scientific law " more exactly 
than any other part of our English legal materials, 
and perhaps more exactly than any other modern 
form of " unwritten " law. 

We may now find it useful to examine more 
closely the view taken by English lawyers of the 
aeat and power of the ultimate legislative authority 
(sovereignty as it is called by our modem publicists) 
and of the authority and reception of custom. 

^ Comm. iii. 432, This tacitly corrects the loose pwaage in 
tliG oliapter on the Nature of Laws, L 62, where however " equity " 
meuu judicial diacretion if it means anjthiug. 
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SOVEREIGNTY IN ENGLISH LAW 



AccosDiMG to modern law and practice there is no 
doubt that Parliament, or to speak more t€clmically, 
the Queen in Parliament, is sovereign in England, . 
and no other person or body has the attributes of 
sovereignty. " The one fundamental dogma of 
English constitutional law ia the absolute legis- 
lative sovereignty or despotism of the King in Par- 
liament." ^ That is to say, Parliament is the one 
authority capable of making, declaring, and amending 
the law of England without reference to any other 
authority and without any legal limit to its own 
power. Ever since there has been an English 
monarchy it has been understood that the king had 
powers of legislation, and that they ought not to be 
exercised without advice.^ From the thirteenth cen- l 

' Dicey on tliB Law of the ComtilMim, 4th ed. 18B3, p. 138. 
^ Leges nanKiue Angliaanae licet noii scriptos Uges appellari non 
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tury onwai-ds it was understood, in particular, that 
new taxes could not be imposed without the con- 
sent of Parliament, but other points long remained 
vague. In later times it has been definitely settled 
that the only competent advice and consent for all 
legislative purposes are those of the Lords spiritual 
and temporal and Commons in Parliament assembled. 
Later still it has become an imdisputed proposition 
that no bounds can be assigned in point of law to 
the legislative power exercised with that authority. 

The earliest definite statement of the modem 
doctrine appears to be Sir Thomas Smith's in his 
Commonwealth of Upland, written as the book itself 
Btates,' in 1565, and intended mainly for the use 
of Continental readers.^ The book wa.9 published 
only in 1583. 

1" The most high and absolute power of the realm s 
of England consisteth in the Parliament. . . . That 
which is done by this consent is called firm, stable 
and sanctum, and is taken for law. The Parliament 



Hdetnr abgnrdum. . . ess acilicot quas super dubiis in consOio 
procernm quidem consilio ot principia accedente 
uctoritate, constSit esse promulgatss. — Glanvill, Prol. 
Adjn. 

Learned persona resortiug to England aeem to have used it as 
kind of guide-book. See the Elzevir edition of the Latin text, 
1641, famished with on itinerary and other matter to the same 
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1 old laws, maketh new, givetli order for 
tilings past and for things hereafter to be followed, 
change th right and possessions of private men, 
legitimateth bastards, establialieth forms of religion, 
altereth weights and measures, giveth form of suc- 
cession to the crown, defineth of doubtful rights 
whereof is no law already made, appointeth subsidies, 
tailes, taxes, and impositions, giveth most free pardons 
and absolutions, reatoreth in blood and name, aa the 
highest court condemeth or absolveth them whom 
the prince will put to triaL And to be short, all 
that ever the people of Rome, might do either Cen- 
turiatis Comitiis or Trihutis, the same may be done 
by the Parliament of England ; which representeth 
and hath the power of the whole realm, both the 
head aud body. For every Englishman is intended 
to be there present either in person or by procura- 
tion and attorney, of what pre-eminence, state, 
dignity or quality soever he be, from the prince (be 
he king or queen) to the lowest person of England. 
And the consent of the Parliament is taken to be 
every man's consent." ^ 
Siiteanth Here we have the first exposition by any English 

theories, writer, if not by any European one, of the notion of 
;nty in its modem amplitude. Almost simul- 
T. Smith, Commonuxallk of England, tik. ii. ch. ii. 
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Bod in, writing in France, defined" maiestas" 
to the same effect, and argued, a3 Hobbes did after- 
wards, that in England sovereignty belonged to the 
king alone. It may well be supposed that Sir 
Thomas Smith, while he was employed as ambas- 
sador to the French court, had Bodin's work in some 
way communicated to him, although it was not 
actually published before 1577, in which year Smith 
died. Apparently Sir Thomas Smith was anxious 
both to make it clear to Frenchmen that the king 
of England was not absolute, and to ascribe to 
Parliament at least as much authority as any French- 
man could ascribe to the king of France. It must 
be remembered that Sir Thomas Smith, who waa the 
first Regius Professor of Civil Law at Cambridge, 
was not a common lawyer but a civilian. He was 
famiUat with the Eoman adage, Quod priiicipi placait 
Uffis haiet vigorem, and was determined, it seems, to 
show his Continental coUef^ues in Eoman learning 
that we had as good a sovereign as any of theirs. 
He saw the importance of the point as clearly as 
Hobbes did seventy years later, and, using his in- 
sight with greater political wisdom, boldly put, not 
the king alone, but the King in Parhament, in the 
Eoman Emperor. In this he was some- 
his age. His view is amply justified 
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by all modem conatitutional writera. BlackstODe 
expressly declares that the sovereignty of the British 
constitiition is lodged in Parhament,^ and that it is 
" the place where that absolute despotic power which 
muat in all governments reside somewhere, is in- 
trusted by the constitution of these kingdoms " ; 
after which he almost repeats Sir Thomas Smith's 
language.^ But in Sir Thomas Smith's own time 
the sages of the Common Law would hardly have 
agreed with him. Their opinion seems to have 
been that not only the king was subject to the law, 
but the law was in some way above Parliament. 
Some fundamental principles of law and justice, 
never defined hut generically described as " common 
right," were sacred against the legislature, and if 
Parliament were to transgress them it would be the 
right and the duty of the judges to pay no attention 
to such enactments. 
■. Coke enounced this opinion with his usual 
vehemence and even more than his usual inaccuracy 
or disingenuous nesa in reading his own particular 
opinion into the authorities on which he professed 
to rely.' He found, as will appear below, nominal 

' Cimirii. i. 51. ' lb. 180, 161, 

' Bonham's Ca. 8 Eep. 118 at "It appears in our booke that in 
many esses the common law will control acts of pailiamcnt and 
Bometiuios adjudge tliem to 'be utterly void ; for when an act of 
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foUowera down to the eighteenth century. Black- 
atone, however, while in one place he makes a 
nominal concession to the " law of nature," nses 
quite other language when he comes to the practical 
side of English institutions. He denies in particular 
what he has seemed to admit in general ; he will 
hear nothing of any human authority being em- 
powered to control the Parliament of Great Britain, 
and explains away the sayings of his predecessors 
aa meaning only that Acts of Parliament are to be 
construed in a reasonable sense if possible. It is 
worth while to compare the passages. 

" It [the law of nature] is binding over all the 
globe, in all countries, and at all times ; no human 
laws are of any validity, if contrary to this." ' 

" Acts of parliament that are impossible to he 
performed are of no validity ; and if there arise out 
of them coUaterally any absiird consequences, mani- 

parliament is agaiust commou riglit and reason, or repugnant, or 
impOBsiblfl to be performed, the common law wUl coctvol it and 
adjudge such act to be void ; and therefore in 8 Ed. III. 30. ■ . . 
Uerle Baith, some atatntea are made agai'isl lain mid right, which 
those who niada tham perceiving, would not put them in execu- 
tion." The italicised words are a mere gloaa of Coke'B own. What 
Herle did saj, as reported, ta "Ih aont »3cuna statutes faitz que 
cela J mesme qui les Sat ne loa voleit pas mettre en fait." Plenty of 
modem statutes have been inoperative in practice, not because the 
common law controlled them, bivt bocauao they were in fact un- 
irorkable. 

' Cmnin, i. il. 
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festly contiadictory to common reason, tliey are, with 
regard to those collateral consequences, void. I lay 
down the rule with these restrictions; though I know 
it is generally laid down more largely, that acta of 
parliament contrary to reason are void. But if the 
parliament will positively enact a thing to be done 
which is unreasouahle, I know of no power in the 
ordinary forms of the constitution that is vested 
with authority to control it : and the examples 
usually alleged in support of this sense of the rule 
do none of them prove that where the main object 
of a statute is unreasonable the judges are at liberty 
to reject it ; for that were to set the judicial power 
above that of tlie legislature, which would he sub- 
vei-sive of all government. " ' 

" True it is that what the parliament doth, no 
authority upou earth can undo."^ No case is 
known, in fact, in which an English court of justice 
has openly taken on itself to overrule or disregai-d 
the plain meaning of an Act of Parliament The 
example given for illustration's sake is that an Act 
making a man judge in hia own cause would be 
void. Thus Holt said : " If an Act of Parliament 
should ordain that the same person should be party 
and judge, or, which is the same thing, judge in his 
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own cause, it would be a void Act of Parliament ; 
for it 13 impossible that one should be judge and 
party, for the judge ia to determine between party 
and party, or between the government and the 
party; and an Act of Parliament can do no wrong, 
though it may do several things that look pretty 
odd.'" But this opinion has never been acted upon ; 
and indeed the example is not wholly fortimate, for 
the settled rule of law is that, although a judge 
had better not, if it can be avoided, take pai't in the 
decision of a case in which he has any personal 
interest, yet he not only may but must do so if the 
case cannot be heard otherwise.^ Nowadays the 
objection of personal interest in the judge commonly 
presents itself in the form of the judge being a 
shareholder (for his own behoof or as trustee) in 
some railway or other public company whose matters 
are before him ; and it is also commonly waived by 
the parties.^ 

It ia now quite well understood that the judges 
will not discuss the validity of an Act of Parliament. 

' OOy (if Londtm y H'^crf, 12Mod at p 687 

' For a cmioua earlj illustrntion, too long for the text, see the 
Dote at the end of this chapter, p 261 

•For a. reported exampU see EealiL v L J. N IV I:. Co. 
(1M9), i E)i. 244, 20 L J Ek. 65, whLre Parke B stated that, 
bmug interested in the defeuduut company, he took part in t}io 

« only at the request of counsel on both sides 
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They will not eren eDtertain aU^ati«is that a 
pmate Act w&s obtained by fraud or improper 
practices. If Parliament has been deceived, the 
remedy is irith Parliameat 8loD& Within our own 
time the late Mi. Jostice Willes, a great master of 
the Common Law. and always ready on fitdng 
occasions to maintain the dignity of the law and ita 
officers, laid this down in the plainest terms. An 
attempt had been made to found an ailment oo 
the suggestion that a local railway company's Acts 
bad been obtained, in effect, by a fraud on Parlia- 
ment. 

•' It is further urged," said Willes, J., " that the 
company is a mere nonentity, and there never were 
any shares or shareliolders. That resolves itself into 
this, that Parliament was induced by fraudulent re- 
citals to pass the Act which formed the company. 
I would observe, as to these Acts of Parliament, 
that they are the law of this land ; and we do not 
at here as a court of appeal from Parliament It 
was once said — I think in Hobart' — that, if an Act 
of Parliament were to create a man judge in his own 
lase, the Court might disregard it. That dictum, 

' In Day V. Suradge, Hob. 67 ; " ETen an Act of Parlianieiit 
m*At sgsinst n»tural equity, as, to niftke iL man judge in hii own 
otst, is void in tlself ; for, jura natunc aunt iaimutabiU*, uid tbaf 



however, stands as a warning, rather than an autJior- 
ity to be followed. We sit here as servants of the 
Queen and the legislature. Are we to act as regents 
over what is done by parliament with the consent 
of the Queen, lords and commons ? I deny that any 
. such authority exists. If an Act of Parliament has 
been obtained improperly, it is for the legislature to 
correct it by repealing it : but, so long as it exists 
as law, the Courts are bound to obey it. The 
proceedings here are judicial, not autocratic, which 
they would be if we could make laws instead of 
administering them." ^ 

The sovereignty of Parliament being undisputed, Distiuttiou 
we have to hear in mind exactly what we under- Bovareignty 

from nlti- 

stand by it for an English lawyer's purposes. No mate pali- 

, „ - Til .■ ■ ■ tioaliiowor. 

power less than the Queen in Parliament is sovereign, 

for that is the only power which can issue supreme 

and uncontrolled legal commands. Parliament as a 

whole, and Parliament alone, can make and alter 

the law of the land without reference to any other 

authority. Moreover, we are not concerned, as 

students of the sources of English law in general. 

with the manner in which tlie action of the supreme 

! is determined. As matter of form, this 



' Lte V. Bxulc m\A Totringtim Ry. Co. (1871), L.K. 6 C.P. at 
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belongs to the special study of the English constitii- 
tion and of the law and practice of Parliament. Aa 
matter of substance, the consideration of political 
power, of its practical seat and ultimate sources, 
would take us out of the field of jurisprudence 
proper and into that of politics and constitutional 
history. It is now generally recognised that the 
majority of the House of Commons has and exercises, 
for all Buhatautial intents, political supremacy in 
these kingdoms. It cannot directly govern at all ; 
it cannot legislate without the concurrence of the 
House of Lords and the Crown. The Crown, how- 
ever, can act only on the advice of Ministers, and 
the Ministers of the Crown are choseu fram the 
party which commands a majority in tlie House of 
Commons. That majority, so long as it holds to- 
gether, can cause its will to he observed, on the 
whole, in every department of government. Or, to 
put the same thing in a negative form which is 
perhaps more accurate, it is not possible for the 
Clovernment of the United Kingdom to be carried 
on by any lawful means in continuous opposition to 
the majority of the House of Commons. But this 
does not touch the doctrine of legal sovereignty. 
The power which can ultimately determine the bent 
of legislation, or control the execution of existing 
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laws, but cannot itself legislate, is not a legal but a 
political power. Now the majority of tlie House of 
Commons, aa we said, does not govern or legislate. 
The Houae of Commons itself has no power whatever 
of issuing any direct legal commands except so far 
as it can do so for the purpose of regulating its own 
procedure and discipline, and enforcing its own 
privileges. It may practically make a statute in- 
operative by refusing to vote the supplies necessaiy 
for piitting the statute in execution (a thing which 
has been known to happen), but it cannot alter one 
letter of the text. This is not what we understand 
by sovereignty in the legal sense. 

It has been said by one or two modem writers 

that the electors who return members to the House 

of Commons are sovereign. This involves a still 

greater confusion of thought than attributing 

'ereignty to the House of Commons when 

The persons chosen by the voters at a 

leral election will certainly form that part of 

the legislature in which the controlling political 

power resides. But that, aa we have seen, does 

not make them sovereign, much leas does it make 

,tiie electors sovereign. In fact the electors are not 

ilators or anything like legislators. They have 

)t the power of issuing any legal commands at all. 
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An identical resolution passed by the electors of 
every constituency in England, or a large majority 
of the constituencies, at the time of a general 
election or at any otlier time, might be a very 
notable political event. But it would certainly 
have no legal force whatever. It would create no 
kind of legal authority, justification or excuse, and 
no court of justice would be entitled (much less 
bound) to pay any attention to it. As ComewaU 
Lewis long ago rightly said, " The right of voting 
for the election of one who is to possess a share of 
the sovereignty is itself no more a share of the 
sovereignty than the right of publishing a political 
treatise or a political newspaper." ^ 

Although the whole theory of Sovereignty is 
red modem, and in fact could not have been definitely 
held or expressed before the principal states of 
modern Europe had acquired a strong and consoli- 
dated government, writers on the philosophy of law 
and pontics have readily fallen into the way of 
assuming that civilised government cannot exist, or 
can exist only in an imperfect manner, unless there 
is some definite body in the State to which sove- 
reignty can be attributed- Thus Elackstone' says: 

' Ecwarka on the Usu and Aliiae of so 
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However they [existing forms of goTemment] begau, 
or by what right Boevtr they eiibsist, there is and must be 
in all of tliem a supreme, irresistible, absolute, uncontrolled 
authority, in which the jura sttmnia imperii or the rights of 
sovereignty reside. 

Blackstone'a language is well euotigli suited to 
the facts that can te ohserved in the longitude of 
Oxford or of Paris, and it probably did not occur 
to liim to look much farther. Even in Blackstone's 
time, however, there might have been aome trouble 
in discovering the j'lu-a summa impeni in the 
constitution of the Holy Koman Empire, which 
was then hving in a decrepit old ^e, but living 
BtilL In our own time, if we extend our view 
eastward to Bern, or as far west as Washington 
or Ottawa, we may find reason to think that Black- 
stone laid down the supposed necessity of an 
absolute uncontrolled authority in terms altogether 
too peremptory and universal. It would not be 
appropriate here to enter on the problems, whether 
legal or political, that are raised by the institutions 
of federal governments like those of the United 
States and Switzerland, and in a less compUeated 
degree by those of countries where, as in the 
Netherlands, or an individual American State within 
the Union, such as the Commonwealth of Massa- 
chusetts or the State of Illinois, the constitution is 
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■ SKt defined bjr s fundamental written instrumeDt, 
wad the tenns of that instrument cannot be altered 
by the process of ordinarj- legislation. In all such 
cues the onlinaiy legislative body is in a position 
much lite that of the legislature in a self-governing 
British colony. We can hardly say that it is in 
no sense sovereign, for within the bounds of its 
competence it knows no human superior. Bnt 
since its competence has assigned and known 
bounds, we cannot attribute sovereignty to it iii 
the same sense in which sovereignty is attributed 
to the British Parliament. Where there is a riffid 
constitutiou, to use the convenient term introduced 
by Mr, Bryce and Mr. Dicey,' there cannot be aay 
one body in permanent existence or habitual activity 
which possesses unlimited sovereignty. The neaiest 
approach to Parliamentary sovereignty as we have 
it in England must be sought, in every such case, 
wherever the ultimate power of altering the written 
constitution is placeil by the constitution itselt 
lu the United States, for example, this amending 

' A. V. Diwy, Tkt Laic qf tie ConHUulion. Mr. Dioey w, I 
MUve, the first iviiter who hu clearly poiuted oat thai the nt*! 
iliSvrenco is uot Iwtveen federal and wntr&Iiaed govemiuiiDti, II 
U Irtw that a bdtral comtitutioD must be li^d, or it vUl not b> 
truly fMlvMl. But a oou-fnlcnl state may equally well ban ■ 
rigUl coustitutltui, ttMxagh it need not : auit many, probtUy th i 
W^tV, havv. ' 
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power is exerciseable only with the consent of 
three-fourths of the States expressed either by their 
legislatures or in special conventions, and, moreover, 
no State can be deprived of its equal suffrage in 
the Senate without its own consent.^ The English 
doctrine of absolute sovereignty is not capable of 
being usefully applied to constitutions of this type. 
In fact it is a generalisation from the " omnipotence " 
of the British Parliament, an attribute which has 
been the offspring of our peculiar history, and 
may quite possibly suffer some considerable change 
within times not far distant. Such a constitution 
as that of the United States or of Switzerland may 
be said to give a definite meaning to the sovereignty 
o£ the people, as opposed to the power or caprice 
of transitory majorities. 



Note t 



p. ss: 



A case on the privileges aC the Chancellor of Oxford 
is reported at conaiderable length in the Year Book of 8 
Hen. VI., p. 18. T!ie question was whether a certain 
charter of Richard II. purported to empower the Chancellor 
to act as judge in cases where he was himself a party, and 
if it did, whether such a grant was good. At p. 20, Rolf, 
of counsel for the Chancellor, is reported to have said : — 

" Jeo vous dirai nn faille [in medieval usage ' fable ' 
ia merely ' story,' whether helieved by the speaker to he 

I Crmii. of U. S., Art. v. 



true or false] : En ascun temps fuit im Pape, &; avoit fait 
un grand offence, & le cardinals vindrent a, luy & dieoyent 
a luy, Peccaati, & il dit, Judiea [«tc] me ; & ils disoyent, 
non possumns, quia caput ea Ecdesiae, judiea te ipsum ; 
Et I'Apostol' [apostolictis, a common synonym for the Pope] 
dit, Judico me cremari : & fuit combiifitus : & en cest cas 
il fuit son JHge demesne, & aprea fuit rm Sainct : & issint 
n'est paa inconvenient que nn home aoit [son] jiige demesne," 

How this tale came into England I know not. The 
legend of a Pope having deposed himself was, however, 
current in the Middle Ages. It first appears in the apocry- 
phal acta of the Council of Sinuesso, where Jlarcellinus 
ia aaid to have abdicated or deposed himself for the sin of 
idolatry (see DoUinger, Die Papulfabeln des Mittetaltere, p. 
48). That atory waa re-told in aa elaborate form by 
Bonjtho, an Italian writer of the eleventh century, and the 
same Bonitho used it, with only slight variations of language, 
to describe the fact, in itself undoubted, of Gregory TI.'s 
deposition for simony at the synod of Sntri, a.b. 1046. 
No other chronicler confirms the alleged circumstances, and 
Bonitho seems to have introduced them from the older 
legend for the purpose of suppoiling the doctrine that the 
Pope ia not subject to any earthly jurisdiction. According 
to all other witnesses, Gregory VI. was in fact deposed by 
the Emperor: see Jaffd in Monumfiiin Gregoriana, Bibl 
Eer. Germ. ii. 590. But one or two modern writers seem 
to think Bonitho's atory had some foundation in fact ; Bax- 
mann, IHe Politik der FUpglt, ii. 206. 
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CHAPTER IV 



CUSTOM IN INGLISH LAW 



We have already seen (p. 239) that "leges etCuatomii 

the apeqial 

consiietudmes regni waa an accepted name for sense. 
the Common Law as a whole from an early time.^ 
In a more limited sense, in which we more 
luaally meet with it in modern hookS; custom 
signifies an addition or exception to the general law 
of the land, established by allowed naage within 
certain local bounds. The allowance of such special 
customs is subject to conditions which, according to 
Sir John Davis's report, were carefully defined early 
in the seventeenth century by the king's judges in 
Ireland, when it was decided that " Tanistry," the 
Irish custom of inheritance, had been abrogated by 
the introduction of English law. The statement is 
not strictly of authority, but it has been commonly 

' Cp. Mr. F. A. Greer'a article oa " Custom in the Common 
Iav" Law Quart. Sev. ix. 153. 
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quoted in England ae a correct exposition of the 
Common Law. 

diatom, aa iinderBtood in law, ia usnge wliicli hath 
obl^ained the force of liiw, aud is in truth & Liucling lair for 
the particular place, persons and things concerned. Such 
custom cannot be established by grant of the king nor hf 
Act of Parliament, hut ia i-ug non scriptifra and mode solely 
by the people of the place where the custom ia received. 
For where jKople find a certain act good and beneficial, and 
apt and suitable tu their disposition, they put the same in 
practice from time to time, and so by repetition of such acta 
a custom is made, and being used from time whereof memory 
runs not, obtains the force of law. ... In short, custom ia a 
reasonable act, iterated, multiplied and continued by the 
people from time whereof memory runs noL'^ 

i The general conditions required for the validity 
of a local custom are the following : — 

1. The custom must be reasonable, that is, it 
must not be repugnant to any fundamental principle 
of justice or law. A custom is void which purports 
to enable an officer of a corporation to give a con- 
clusive certificate in a matter in which the corpora- 
tion is interested.^ Customary rights exercieeable 
over land must be in some way limited so that 
they cannot be uBed to the total exhaustion or 
destruction of the land in point of value. 

2. The custom must have 
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iiiencenient. This means that it must be capable of 
being referred to a possible legal origin. 

" 3. It must be certain. For if it could not be 
reduced to certainty, tliere would not be any 
binding rule. 

4. It must be ancient. This condition does 
not seem wholly consistent with the doctrine that 
cuatom is made by popular consent ; for if so, why 
should not new rules be made for new circumstances 
by general consent expressed in habitual action ? 
The historical explanation is that the commence- 
ment of " legal memory " was left standing at a 
fixed date by mere accident or inertia.' But perhaps 
the. matter is of no considerable importance in prac- 
tice ; for the truth is that in modern times there is 
a demand for express regulation as soon as there is 
any decided bent of opinion. Except in matters 
outside the scope of positive law, the formation of 
custom belongs to an archaic stage of legal history. 

5. The usage which establishes a custom must 
.be continuous, that is, free from interruption by 
acts inconsistent with the right claimed by force of 
the custom ; and it must be exercised as of right, 
that is, the custom must be regarded by the persons 
concerned as a binding rule and not a matter of 

' BkckstoDC, Comm, ii. 31, aad Chri^tiau's note. 
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individual choice. Continental writers express this 
reqnisite by the term opinio necessitatis} 

True ancient customary law of this kind is to 
be found in local customs of inheritance and 
customtiry tenures ; also some local jurisdictions had 
singular privileges and incidents even in relatively 
modern times. Down to the middle of the seven- 
teenth century the men of Halifax had a customary 
juristliction extending to capital felonies, and in- 
cluding the execution of the sentence by means of 
a "primitive guillotine." The procedure dated in 
substance from a time before the institution of the 
petty jury.^ Perhaps the only customary judicial 
privileges of any importance that still survive are 
those of the City of London. Many boroughs have 
peculiar local customs as to the tenure and convey- 
ance of land within the borough, and sometimes 
these diverge very widely from the rules of tl 
Common Law.^ 

Local customs of cultivation such as are associal 

' Blackatono, i. 78, adds tliat there cannot be two inconsistent 
cnatoniB in the same matter r which seems Buperflaons in principle. 
It is really a point of pleading only. See 9 Co. Bep. 6Sb : the 
defendant must expressly traverse tha jilaictjff's claim and 
merely allege a right in himselC inI^0Rai9te□t with it. 

' Sea Sir James Stephen's account of this in his History 
Orimiiud Law of Englami, i. 265. 

' Busker v. Tlu>mpso7i (1846), i C.B. Ifl L.J. C,P. 07, 
the Court did not decide on the validity of the custom. 
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with the term " Lammua land " are also typical 
examples of this kind. There is every reason to 
believe that in many eases they are really of high 
antiquity. Customs of this claaa, however, have in 
many modem cases had effect given to them, not as 
true local laws, but as having been tacitly adopted 
aa terras or conditions of an agreement. This will 
be further mentioned below. 

The importance of local customs is steadily 
diminiahing in modern practice, except so far as it 
may be needful to rely on custom in establishing 
rights of common and the like, which of late years 
(since about 1865) have been brought into con- 
siderable prominence again. 

Another use of the term " custom " is to denote diston 
roles that once formed an exceptional body of law, rules 
bnt have been adopted within historical times aa ated 
part of the Common Law. Sometimes it is also 
applied to the reception of a special law, as civil or 
Canon law, within particular jurisdictions; in this 
connection it either means nothing but the practice 
of the court exercising such jurisdiction, or it is an 
euphemistic device to avoid any plain admission of 
the fact that the Common Law, the law of the 
ting's superior courts, was at one time only one 
among several systems of law claiming obedience 



ited in the 
general 
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own sphere.* In the medieval 
tammft/Stam of kgal order, cniistom might jiist as well 
b* pcnoaal is local ; it m^ht be the usage of a 
ttwit or — mfi^V" of mea as well as of a manor or 
« citT; Then ns nothing strange in calling even 
1 predilections by the name of 
la one case, to use Blackstone's words, 
■ STStem of customs used only among 
tmt Mt of tke king's subjects," namely merchants, 
«ad * taXkd tbe eoabsea of merchants, or lex mer- 
aittnm'* Ins been adopted into the general law and 
bae^M •■ Ktttwe^ important part of it. 

At tt» ray tiiae that Blackstone was putting 
bit thmmmtariti inb) their finished form, in the 
Mitiwi TMZS of the r«q^ of George IIL, this pro- 
cms vas being accom^ished. In the Middle Ages 
we b«ar of the Law Mocbant as something different 
ftvuk tlM OaUBOQ Law, which is administered by 
I wader ibe authority of the Chan- 
f for the benefit of foreign merchants 
nautting to England.* At that time the " cust om 



t. Omm. i. 79^ SflL 
« Sm tk^ fa Sit T. JUkcj-s Jbrtr fArtlnr, fotfiM. 

* "Dkb wit b tewigkt ij >B iKoi meKhaat, who bis come 
kMc bj «rf» coataM, ami be b eot fcevitd to su iraonimg to tlie 
h« «r Ik* 1m1 fct ta kwwl tka trial ^JJ tvdre mui uul Mm 
HiwmWihi. tal h* ik«a om tm« PmSmc the King'. 
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of merehanta" meant the actual -usage of the 
European commercial world us it theu was, wliich 
was not too large a world to have pretty uniform 
rules and understajidinga. In the seventeenth 
century we find actions on bills of exchange brought 
in the king'a courts, and the custom of merchants 
specially pleaded as a kiud of personal law binding 
upon the parties. Thus it came before the ordinary 
tribunals, but as a thing to be specially proved in 
every case.^ Only in the eighteenth century the 
decisive step was taken of treating the rules of the 
law merchant as within the knowledge of the judges, 
like the general law of the land, after they liad once 
been recognised by considered decision. Proof was 
now neither required nor allowed. " When once 
solemnly settled, no pai'ticular usage shall be ad- 
mitted to weigh against it," said Lord Mansfield in 
1761, declining to make any question, upon evidence 
of this or that merchant's opinion, of the negotiable 

the star Chamber], and it Bhall be determineJ according to tbe 
Iaw of natare in tho ChiLilceiy . . . [and tlie King's jurisdiction 
over Uiem is] aaniiidun), legfia nulurae, ciiled by soma ttie Law 
Merebant, wliich all the world over ia an nnivorsal law." So 
Booth, Bishop oF Darham and Cliancellor, ia reijurted to haro said 
in U74 : Y.B. 13 Ed. IV. 9, pi. 5. (This is tho case in whiob the 
doctrine of larcenj by a baOee "broaking bulk" waa introdoced. ) 

' The early history of t!io Law Merchant iti England ia still far 
from perfectly known. Mr. John Aliiedonell's lotroduction to 
Smith's MeramtilB Law, ed. 1890, gites the best genaral avcount. 
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quality of a bill payable to order and indorsed over 
without express reatrictioB. " People talk of the 
custom of merchants," added Sir MichEiel Foster. 
"This word Custom ia apt to mislead our ideas. 
The Custom of Merchants, so far as the law regards 
it, is the Custom of England ... we shoidd not 
confound general customs with special local cus- 
toms." ' It is intei-esting to notice that this decision 
was reported by none other than Blackstone himself. 
Not quite a generation later (1787), Justice 
Buller said in a renowned mercantile case : ^ 

Before that period [i.e. about 1T50] we fiud that in 
courts of )aw all the evidence in mercantile cases was tbromi 
logethar ; ihey were left generally to a jury [i.e. the rules 
were treated as matter of usage to Le proved by evidence, 
without distiuctioa of law and fact], and they produced no 
established principle. From that time we all know the 
great study has beeii to find some certain general principle* 
which shall be known to all mankind, not only to rule the 
particular cose then under cousideratlou, but to serve as a 
guide for the future. Uost of us have heard these principles 
stated, reasoned upon, enlarged, and explained, till we have 
been lost in admiration at the strength and stretch of the 
human understanding. 



More than a century has 



smce 



' EtlU V. East Inilia Co. 1 W. lil. 296. 

' ££r:jtiam»r v. Mason, 1 Sni. L.C. lOth ed. at p. 685. The 
case is given only in an abridged statement iu 1 Revised Reports, 
426 : aoo the reosens for this coarse in Mr. Campbell's note it 

p. 427. 
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words were spoken, aud the development of the 
law merchant as part of the Common Law of 
the English -speaking world has continued without 
ceasing. Being thus embodied in our system of 
legal precedents, it has inevitably lost something 
of its closeness of touch with actual mercantile 
practice. It is as much " scientific " aa any other 
branch of English case-law, aud the reasoning of 
trained lawyers on the settled rules of the law 
merchant does not always bring out results whicli 
appear to men of business to satisfy the require- 
ments of commerce. Yet the ancient character of 
the law merchant has not whoUy disappeaied, for 
evidence of Uving general usage is still admissible 
to add new incidents to its contents provided that 
they do not contradict any rule already received.^ 
Thus the whole law of bankers' cheques (which only 
of late years have become common outside Enghsh- 
apeaking countries) is founded on comparatively 
recent usage.^ In this department the rule of 
antiquity has no place. 

' Cur. petCockbutn, C.J., inEx. Ch. Goodwin v. Eobaris {W&), 
LR. 10 Ei. 337, 346, 352-3. The decialou was affirmed by the 
Honse of Lords, 1 App. Ca. 476, but this point was not expressly 
dealt with. 

L.B. 10 Ex. 3S1, Even among EiiglUh -speaking men of 
ness there are divergences in modem practice. Thus the use 
,o[ crossed chet^oes is imknown in the United States. 



r 



FIRST BOOK OF JUEISPEUDEHCE 



^ 



In yet another class of cases we meet with the 
word " custom." This is where a general and well 
understood nsage in a particular district, or among 
persons carrying on a particular kind of business, or 
dealing in a particular martet, has been allowed, 
not indeed to impose a positively binding law, but 
to afl'ect, and sometimes to affect very materially, 
the interpretation of contracts made by paities who 
are presumed to have done their business with tacit 
reference to such usages. Proof of a " custom oC 
the country " or " custom of trade " is admissible 
not merely to determine the meaning of expressions 
used in a special sense, but to add whole new terms 
to coutracta,' This perhaps goes near, in some 
applicatious of the principle, to evading the con- 
ditions required for the establishment of customs in 
the strict sense ; although it seems to have been at 
one time supposed that those conditions must he 
satisfied.^ But the principle, as now understood, is 
simply to give effect to the iutentioo of the parties, 
and any indication of a contrary intention will 
exclude the so-called customary construction of the 

' See anthoritiBi referred to in Auaon, Lain of ContrarU, 8th td. 
264, 295. 

' In the leading case of WiggUsTiiorlh v. DaUiaon, Dong. 201, 
1 5m. L.C. lOtli ed. 626, tlie nsage relied on and upheld hy tbe 
Court iras pUmlfd as an ancient oustom. 
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terms, or customary additional terms, as the case 
may be. The present writer has suggested elsewhere 
that it might be better not to use in this connection 
the word " custom " or at least to speak by pre- 
ference of " usage." ^ We have here to do with a 
canon of interpretation, not with a distinct source 
of law. 

^ Principles of Contract, 6tlied. p. 240. Sir W. Anson {loc, cit,) 
appears purposely to avoid the word *' custom." 




CHAPTER V 

LAW REPORTS 



[Cp. " The Eeportwa arranged and Gharacteriaad with incidental 
roniKka." By John Williani Wallace. *th ed. by F. F, Heard, 
London, 1882, cited aa Wuilaa on the Jleporiers ; Kent's Ctmifneni- 
aries, Lect xa. ; and Dv. H. Brunner'a " Easay on the Sourcea 
of the Law of England " in the Introdnction to Holtzendorff's 
Eneijklapadie der Seehtajnisaeitsckafl, translated by W. Hastie, 
Ediabiirgh, 13SS. Accounts of the better known reporters may be 
found under their names in the National Dictiimary of Biography, 
and also, aa to those who were or afterwards became judges, SQch 
as Sir Edward Coke, in Foas's Biographvi, JvAidiea, Loudon, 1870]. 

Coke, in the Preface to the Sixth Part of his 

Eepiyi-ts, suggests that Moses was the first reporter. 
The case of the daughters of Zelophehad, narrated 
at the heginning of the 27th chapter of the Book 
of Numhers, is not cited by him in thia connection, 
though he cites it elsewhere ^ to show that " in this 
point, as almost in all others, the Common Law 

1 Baicliff'a Ca. 3 Rep. 40rt, 6.- "This caae seemed of great 
difficulty to Moaea, and therefore, for the deciding of that qasation, 
Moses oonsnlted with God." 
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was grounded on the law of God." That case is 
stated with great clearness, and expressly as a 
binding precedent, and moreover it was actually 
vouched within quite recent years by the Jews of 
Aden when they petitioned the Government of 
India to be excluded from the Indian Succession 
Act.' Law reports, however, cannot exist in any 
proper sense unless and until the habit of relying 
on decided cases for guidance, and bringing them 
before the courts in ai^timent, has become well 
settled. The Eoman lawyers, as ■ we have said, 
relied (with "strictly Hmited exceptions) not on 
decisions but on opinions. Accordingly the litera- 
ture of Eoman law contains nothing answering to 
our reports ; while a few volumes of collected 
arguments and opinions like those of Fearne and 
Hargrave are the nearest analogy we can show to 
one important class of the materials out of which 
the Corpus Juris was framed. Eeports, again, 
must be distinguished from the official records of 
the court itselt These are kept for the purpose of 
establishing the rights of parties in eacli particular 
case, or justifying whatever acts may have to be 
doile in execution of the judgment. They are not 
intended, in the first line, for the general use or 
■ Mr. (DOW Sir} C, P. Ilbert in Law QiiaH. iJer. v. 367-68. 
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instruction of lawyers, and they may or may not 
indicate on their face the reasons of any decision 
or the points of law that were in issue. The 
Rotuli Curiae Megis published by the Eecord Com- 
mission in 1835, and the supplemental publication 
of E0II3 of Eichard I,'s time, edited by Mr. 
Maitland,^ carry us as far back in the records as 
1194, These are the earliest consecutive judicial 
records known to exist anywhere, Narratives of 
legal proceedings, on the other hand, occur in 
chronicles aa incidents in the general history. 
Thus the chronicler of a religious house naturally 
made mention of lawsuits in which the interests of 
the house, or of the order, were involved- Notices 
of this kind may be of considerable value : Mr. M. 
M, Bigelow has collected a goodly number of them 
in his Flacita Anglo-Normannica? Still they are 
not reports as the term has been used by English- 
speaking lawyers for three centuries or more. Ee- 
porting begins when cases are collected of set 
purpose for professional use and study, and may be 
said to be full-grown when learned persons make it 
their business to attend the courts and take notes, 

' Publications of the Pii* KoU Society for 1891. 

' FlacUa Anglo-Ifm'ma'nnica: law cases from WUliavi I. to 
Sichard I. preserved in kislorical Tciords. By MbIvtIIb Madison 
Bigolow, London, 1879. 
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: as appear to them 




for that purpose, of such < 
likely to be useful. 

The book now known as Bracton's Note book, Origius in 
and edited by Mr. F. W. Maitland,^ may perhaps Bnmtmi'a 
fairly be reckoned a book of reports. If so, we 
may claim for Bracton, under whose direction and 
for whose use it was almost certainly compiled, the 
honour of having been the first of our reporters as 
well as the first methodical English text-writer. 
The contents of this book "may be briefly described 
as transcripts of entries on the judicial rolls of the 
first twenty-four years of Henry III.,'"' that is, 
from A.D. 1218 onwards. Entries of this early 
period give ua, for reasons which are part of the 
substantive history of the law, much fuller infor- 
mation as to what really happened in court than 
the more elaborate and formal pleadings of the 
later common-law system. The only thing which 
need make us hesitate to call the Note Book a book 
of reports is the absence of any indication that it 
was meant to be communicated to the profession in 
general, or used by Bracton himself otherwise than 

1 Bracton'fl A'otc Boot. A collection of cases decided in the 
Sing's Courta during the reign of Henry III., annotated by a 
Ifttrjer of that ^e, seemingly by Henry of Bratton. Edited by 
F. W. Maitland, London ; Cambridge University Press Warehouse, 
1887. *3 vols. 

* Mftitland, op. ciC. i. 63. 
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m aiuttHTUil ^r his tnatise on the laws of Fjighai 
It bi rvaJIy htilf way between repoitiiig and ^ 
" oouutiuu i>laciu^ " of later tttues. Mach bte, 
iUv<X iu a tvuudsboat fashion, part of the matter 
^\<tttaiuv(.t iu tktt Note Book passed into Fj*^** 
Iv^ Utvrtvtuiu. Mr. Maitland has shown that tlie 
CA3«w ui Ittftuy lll.*s reign noted in Fitxheiliat's 
A^r^tfiHimt, the main repertory of case-law for 
sixtwuth wnturv lawyers, were derived from the 
Ni>t* Hook.' 

TWk is uo proof that reports of cases were 
Uk«» down at the time, for ordinary professional 
«», Iwfon) tlw l»te years of the thirteeuth century. 
Sir Jvim l>»vis, iu the Preface Dedicatory to his 
ittfwh (162S), accepted as literal history what 
Chauc«r says of the Seijeant-at-law in the Prologue 
to the t'firt/wJwi-y Ttilfs: 

Ih tenaus bad he case and domes all, 

That fn>m the time of king Will were i-falL ' 

But we must take this as a poetic and humorous 
exaggeration ; for if Chaucer's contemporaries had 

possessed anything like a set of reports going 
back to the twelfth century, it is not very likely 

Uiey would have all perished, and moat 
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unlikely that we should not have heard of their 
existence from any other writer.' From the year 
1292 we have a series of reports of cases decided, 
partly by Edward I. 'a judges on their circuits "in 
eyre," partly before the Courts at Westminster. 
By good fortune these reports of Edward I.'s reign 
remained unprinted until within recent times. They 
were edited by the late Mr, Horwood with excellent 
care and skill, and furnished with au English 
translation. Here, and in Mr. Nichols's edition of 
the contemporary text-boob known as Britton — a 
model of such work — a student may best make 
himself familiar with the Anglo-French which was 
the official language of the Courts down to the 
fourteenth century, and in which reports were 
written as late as the close of the seventeenth. The 
language of Britton and the earlier Year Books is fai' 
bom being corrupt French or a mere jaj^on. For 
ciuite three centuries after the Norman Conquest 
French was the current speech of gentlefolk in 
England. Being transplanted into England fi'om 
Normandy, and continuing to live as a true French 
dialect, it developed genuine peculiarities of its 
own, as Dr. Murray has shown in his Introduction 
to the Oxford Eiujlish Dictionary, and Mr. Skeat in 
' Cp. Horwood, Preface to Year Book, 30 k 31 Ed. I., p. xvi. 
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the second volume of his work on English Philology 
(1891). When Chaucer's Prioress spoke French 

After the acole of StMtford att« Bowe 

she was not aiming at Continental French ; she was 
natui-ally using the Anglo-French in which she had 
been brought up. But the following line : 

For French of Paris was to lier uninowe 

seems to show that the transfer of the English con- 
nection with France from Normandy to Aquitaine, 
and the development of her Continental power and 
policy under the Plantagents, were in Chaucer's 
time fast assimilating the French of England to the 
standard of France. It was old-fashioned and 
perhaps even slightly ludicrous to speak Anglo- 
French in good society, and tlie dialect, condemned 
to linger in an obscure and artificial life, became 
ungrammatical and poverty-stricken, and expired 
in the latest reports of the Eestoration period as 
an ignominious jumble of corrupt French eked out 
with Latin and EngHsh. Before proceeding to any 
further account of the Year Book,s, it may be useful 
to give a specimen of the language in its several 
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LiviTig Anglo-French, Thirteenth Century, Y.B. 20 Anglo 

Ed. I. (A.D. 1292), pp. 192-3. ^"f 

grndfttif 

Boward [arguing]. Sire, par ceu fet ne p\it yl vocher ; 
par la reaone ke al oiire qant ce fet fut fet, sj fut le Roy 
Henri, ke dunke fut, en prison : e desicom le govemonr e 
le chef de leis fut en prisone, ay fut la ley en prisone, issi ke 
a eel (Hire ijant le fet &c. ne aveit yl nule ley ; pat quey le 
fet et le feffement est nul en sei. 

Sir, he cannot vouch by this deed ; for the reason that 
at the time when this deed was made, King Henry [III.], 
who then was, was in prison : and inaemnch as the governor 
and the head of Law [leia <= leges, sc. leges Angliae] was in 
prison, the law itseK was in prison : so that at that time 
when the deed [was made] there was no law : therefore the 
deed and the feolfment is void in itself (Hom'ood's TraLsl.}. 

This, it will be seen, is pure and grammatical 

Prench. The language of the treatise Lc Court 

de Baron, probably of the early fourteenth century, 

published by the Selden Society, is very similar. 

Decaying Anglo-French, Sixteenth Century, Y,B. 12 

Hen. VIII. (A.D. 1520), p. 3. (The question 

was whether it was a trespass to take " unum 

canem vocatum a blood -hound.") 

Neioport and Newdigate [aiding]. Semhle que toutes 
foia ou on a ascun tort ou damage, la ley done a luy un 
remedy, et ceo per voye daccion ; donq icy, il y ad fait a moy 
damage per cet prisel, car coment que cet chien soit chose 
de plaisir, uncore il est profitable pur hunting, ou pur ma 
'ar si j'ay nn popingay ou thrush, que chante 
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et refraisclic mes esprits, cen est grand confort a moy, et 
donq ai ascun jirend ceo de moy, il fait a moy grand tort 
that whenever a man has wrong i 

him a remedy, and that by way of action : 
damage done to me hy this taking, for although 
n object of [mere] pleasure, yet he is profitable 
or for my aniuaement. For if I have a popin- 
jay or thrush which doth aing and refresh my spirits, this is 
great comfort to mo, and ao if any one take it from me, he 
doth me great wrong. 

Here the French is an artificial version of what 
was really said in English in Court. The grammar 
and inflections are degraded (the contracted termina- 
tions often prevent one from seeing exactly how far 
the degradation had gone), and now and then the 
reporter pnts in an English word rather than be 
at the pains of finding the French equivalent, hut 
still it may be called French of a sort. The French 
of Plowden's Meports (a,d. 1578) is, if anything, 
better than that of the latest Year Books ; Plowdeii, 
however, was an exceptionally learned writer. The 
same may he said of Sir John Davis, in whose 
reports of Irish cases, dating from the early part 
of the seventeenth century, the language is not 
sensibly better or worse. By this time it was a 
purely conventional written language, and probably 

attempt was made to observe any true French 
pronunciation when there was occasion to read 
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passages from the Year Books or early Statutes 
in Court, or when arguments were conducted in 
law-French in the Inns of Court, as they still 
sometimes were as late as the Eestoration.' 

Dej/aiei'aie Anglo-Freiich or "law-French." Seven- 
teenth century. Eolle's Exports, i. p. 189. 

Cofce ; Ceo n'est d'estre fait nisi request soit fait, come si 
jeo »oie oblige a paier un Bomme al jour certein but request 
ceo n'eat ascun dutie devant request (R [t.« reporter]. 
Qufere ceo car Haughton aemble a disallower ceo, car il 
shake eon capit [dc] al ceo). 

Dyer's Hepmis, 188J, in the notes added in ed. 
1688. 

Pas. 37 Eli^. Camea drew Lis sword sur le stairs de Cuurt 
de Requests que est hors de view de aacmi des Courts, & la 
si eon iadictmeut ad estre biea drawn il duist aver le 
panishment come icy. 

Ricbardeon, ch. Just de C. Banc al Assises at Salisbury 
in Summer 1631. fuit assault per prisoner la condemne 
pur felony que puis son condemnation ject un Brickbat a le 
dit Justice que narrowly mist, & pur ceo immediately fuit 
Indictment drawn per Noy envers le prisoner, & son dexter 
manus ampute & fix al Qibbet sur que luy mesme immediate- 
ment hange in presence de Court 

This, it is needless to point out, is the last 
stage of corruption. All pretence of conformity 
to Frencli grammatical forms or of preserving a 
' Dugd. Orig. Jurid. p. 209. 
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French vocabolary has disappeared. 
took a boat and went to 
much Latin as this stuff is French. 
3adt a j>^Di> had nothing left for it but to 
poisfa. 

The Year Books which were printed earlier thi 
those of Edward I. have fared much worse. The; 
were published at various dates from 1561 onwardsJ 
but the collected folio edition of 1678-9 has supei 
led the earlier ones for all purposes except th< 
the carious bibliographer. It is, however, an] 
thing but conformable to the modern. standard ot 
editing or satisfactory in use. The size is cumbrous, 
and the Gothic type, which was retained in law- 
ilxwks, for no sensible reason, long after Bomi 
iferpe was generally adopted, is unpleasant to tW 
■aye. Words that were abbreviated in the MSS. 
ire printed in the same fashion, and moreover 
great reason to doubt whether the Mi 
ad and reproduced with adequate 
lather in tlie matter of abbreviations or othei 
A new critical edition would be a great help 
)Ati> historical study of the ConunoQ Law, 
i\ (juito possibly throw hght on principli 
Iti&w tH4 ceased to be of practical importan( 
Ittw* <iws n<4 f«em to be aoy near pros] 
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of it. Meanwhile tlie reports of several years of 
Edward III. which were not incUided in the old 
editions have hceu edited by Mr. L 0. Pike in 
the Record Office Series, iii continuation of Mr. 
Horwood's work. Five volumes (1883-91) have 
BO far been published. Mr. Pike's and Mr. Hor- 
wood's labours now make it possible for a student 
to acquaint himself with the language and style of 
the Year Books much more readily than he could 
have done a generation ago. The Year Books are 
not elementary reading, and are not very often 
referred to . in court nowadays, though oftener 
than they were fifty or sixty years ago. Many 
lawyers in good business have never read a word 
of them, and would barely kuow how to refer to 
them. Yet some knowledge of them is needful for 
every one who wishes to know the law as a scholai" 
and not merely as a practitioner ; and those who 
pay special attention to the law of real property 
not unfrequently find such knowledge useful in 
practice. Kent's opinion, expressed less than 
seventy years ago,' that the Year Books " are not 
worth the labour and expense either of a new 
edition or a translation " has been refuted, instead 
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of being confirmed, by subsequent experience on 
both sides of the Atlantic, 

The reports in the Year Books have every 
appearance of being notes taken in court and 
written out without much revision ; there is no 
trace of the judges or officers of the courts having 
been consulted, or the records inspected," or the 
spelling of proper names verified. According to 
a professional tradition which was accepted by 
Bacon and Plowden, and must in their time have 
been capable of first-hand verification, the Yeai' 
Books were the work of official and paid reporters 
appointed by the Crown ; which does not seem 
inconsistent with the rough q^uality of the work. 
It must be remembered that even in the time of 
Hemy VIII. printing does not appear to have been 
contemplated by the reporters. Bacon endeavoured, 
and with apparent success for a time, to have the 
institution of official reporters revived, but next 
to nothing came of it.^ We are not told why the 
system of the Year Books, such as it was, had come 
to an end. 

' See Bro. Ab. Executor, ;il. 22, for an example of tlie attllll 
jiiilgmEnt in a case being miareported. 

* Wallace an the BepoHen, pp. 27Q-l;cji. the Preface to 1 Douglis. 
The Older made in 1SI7 for the re-eBtoblishmont ol official reporters 
may be seen in Rjiaer's Foedera, vol. xvii. p. 27. The reports 
reviewed by the judgea and Bubmitted to the Chajicellor. 
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When ODofGcial reports were first piinted, it Thea 
was with spoI<^es and professed reloctance. The rcpoti^. 
learned reporter assures tis that be took notes m 
court only for his own ose, bnt his Mends mnst 
needs borrow and cop; them; then be was en- 
treated to publish ; and while he was hesitating, 
he learnt that some bookseller would bring out a 
piratical and probably corrupt edition if he did not 
without more loss of time bring out an authentic 
one. Such is Plowden's stor; in the Preface to his 
Beporls, dated 1578, which served as a model for 
many others. Doubtless MS. notes of cases were 
freely handed about among banisters and students, 
aa lecture-notes are to this day in the universities ; 
Coke alludes to this practice when he says in the 
Preface to the First Part of bis own Meports — " I like 
not of those that stuff their studies with wandering 
and masterless reports." As late as 1765 Sir James 
Borrow wrote in the Preface to his Beports — " I 
found myself reduced to the necessity of either de- 
stroying or publishing these papers (which were 
originally intended for my own private uses and not 
for public inspection)," Later still, in 1789, Kirby 
of Connecticut, the father of American reporters, 
declared that he " had entered upon this business 
in a partial manner, for private use." Dyer's He- 



povti, fii-st published in 1585, fifteen years before 
the earliest of Coke's, are the leading example of 
poathnmous collections made up from materials not 
published by the reporter in his lifetime. Such 
collections have been of the most various d^rees 
of merit Wallace on the Bt^orters is the best 
guide to a critical appreciation of the earlier books 
of reports. 

It may be said in general tenns that the work 
of the Elizabethan reporters exhibits technical 
merit of a high order, though it cannot be said to 
be rich' in literary skill, and the reporter's private 
opinions are introduced in a manner and to an 
extent we should now think imwarranted. Com- 
parison of different reports of the same case may 
be found to suggest that some reporters, and 
especially Coke, went very far in editing the 
resolutions of the court in accordance with their 
own notions of what was correct. In the seven- 
teenth century the merits of reporting fell off sadly ; 
and the " thin squadron of flying reports " that 
came forth in the latter part ot that century and 
the earlier years of the eighteenth are with few 
exceptions of poor quality, and certainly include 
the worst work of the kind ever done. Lord Holt 
on one occasion was moved to say of a specially 
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bad example — "See the inconveniences of these 
scambling reports ; they will make ua appear to 
posterity for a parcel of blockheads." ^ While 
the Year Books are now more used and cited than 
they were fifty years ago, references in court to the 
minor reporters of the Commonwealth and Restora- 
tion times have become exceedingly rare. From 
the end of the Year Books to the last cjiiarter of 
the eighteenth centnry, that is, for more than two 
centuries, there was no continuous provision for 
reports being taken or preserved at all. 

Sir James Burrow's Reports, dating fron* 1756 Commen 
and first published in 1765 (which was also the u 
year of pubhcation of Blackstone's Commentaries), 
may be considered the earliest of the modern type. 
from that time the Court of King's Bench and its 

iesaors have never wanted a reporter ; we can 
go back year by year without a break from the 
current Queen's Bench Division part of the Law 
Beporta to the first volume of Burrow. In the 
Court of Common Pleas and in Chancery the 
eucceasion was established a score of years later. 
and in the Court of Exchequer (then much below 
the others in dignity and repute) only many years 
later still. Burrow had sometliing to say of his 
' 2 Ld. Eaym. 1072. 
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method of reporting, but the Preface to Douglas's 
Reports (by Sylvester Douglas, afterwards Lord 
Gleubervie), written in 17S2, contains the earliest 
deliberate discussion of the reporter's office and art 
with which I am acquainted. During the century 
which followed the commencement of Sir James 
Burrow's Reports, law reporting was carried on by 
the private enterprise of publishers and of the 
barristei'B who prepared the reports under agree- 
ments with them. The reports in each court were 
a separate publication, and sometimes two lival 
aeries were carried on in the same court; and 
besides these there were legal periodicals which 
collected repoits from all the courts and published 
them more promptly and cheaply, though in a less 
elaborate form, than the reports known as " regular " 
or " authorised." 

These epithets do not mean, in English pro- 
fessional usage, that the judges make themselves 
answerable for the accuracy of the report in detaU, 
or undertake not to dispute its accuracy, but only 
that the judges are willing to give the repoi-ter such 
assistance as they can by revising their oral judg- 
ments and furnishing copies of their written ones 
before publication. It was formeily understood 
that an " authorised " reporter had some 
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moral claim to the exclusive benefit of these 
privil^es in the court to which he was attached,' 
but of late years many of the judges, if not all, 
have given equal facilities to two or more competing 
Beta of i-eports, in which ease they must all Ije 
deemed to be equally authorised. lb is hard to say 
when the practice of judges revising their own 
reported judgments for publication was first heard 
of, or became usual. But it seema certain that it 
had not arisen in 1782, for at that date Douglas, 
in the Preface to his Reports, dwelt in some detail 
on the precautions he had taken to ensure accuracy, 
but did not speak of having received or sought any 
aasistance from the judges. Attempts were made 
in the eighteenth century, aa may be read at large 
in Wallace's book, to establish a kind of judicial 
scale of merit among published reports, and not 
only to discountenance but to forbid the citation 
of sundry books of inferior repute. This kind of 
censorship was obviously liable to abuse, and lias 
long been obsolete. It is now understood that the 
only indispensable condition for any report of a 
decided case being admitted to citation is that it 
must be vouched for on the face of it by a member 
I Soe Sir John Roiiiilly'B letter aa to the position of Mr. Beavan 
as aathorUed reporter \a the Eolls Conrt, puhlishod in the Prcfocp 
to 31 Beav. nt p, 8 ; see also Law Quart, Sev. vi. 342, n. 
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of the Bar who was present at the decision. But 
iu ease of divergence between different reports of 
the same judgment, the " authorised " report is 
taken to represent the deliberate expression of the 
judge's opinion : for a judge may say things in the 
course of an argument, and even in judgments 
delivered without preparation, which he does not 
■ wish, on reflection, to be permanently recorded.' 
Even in the early part of this century it was 
still not uncommon to refer to private notes re- 
maining in MS. in order to supplement or correct 
the older reports.^ Sucli an occurrence ia now 
most rare, if indeed it is known at all. The records 
of the court itself, however, always may be and 
pretty often are referred to when it is material to 
verify the exact form of a judgment or order which 
does not appear in terms in the published report. 
In many American States, and in some British 
possessions, the judges of superior or appellate 
courts are required by law to give their judgments 

' Jamea, V.-C, in LeatMr Ohth Co. v. Lormnt, L,R. 9 Eq. al 
p. 351. 

^ Sea Lord Eliiuii's reiiiarlcs iu Sid-ney v. ^Uler (1816) 14 B.B. 
at p. 230 : "He had not been able ta find anythiut! amongst hi9 
own manuscript cases, but he had beeu favoured b; Mr. Edeo with 
a mivDuacript note of Lord Northington'a ot what Lord Hardwicke 
said in Brtnim v. Jmuta ; and wlich the Lord ChanceUor read to tlw 
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in -writiug. This makes the reporter's office much 

easier, for orally delivered judgments, however 

excellent in substance, usually need a considerable 

amount of editing to bring them into au acceptable 

written form. 

The reports issued by disconnected private enter- Foundii- 

prise were, with few exceptions, good enough in tiie Law 
. Reports, 

flubstance, aud some were very good indeed ; but 

they were costly, bulky, and dilatory, and, as Lord 

Justice Lindley has said, " the waste of labour, 

time, and money was prodigious."^ In 1863 the 

English Bar took the matter into their own hands, 

and the labours of a committee appointed to consider 

what could be doue resulted in the establishment 

of the Council of Law Reporting, a directing body 

which represents the Inns of Court, and now also 

the General Council of the Bar. 

From 1865 onwards the Law Eeports have been 

carried on by the Council in the interest of the 

profession as a co-operative and self-supporting 

enterprise.^ The example set by the English Law 

' Lain Quart. Bev. i, 138, More detail will be fouoii there, and 
in the late Mr. Daniel's Hiatory and Origin of the Law Reports, 
. London, 1884, of n-hii^h tlie Lord Jnstioe'a article was a reriew. 

' Most of the existing "authorised" reporters joined the stalT of 
the Low Reports at owie ; a feiv of them held out for a year or two, 
bnt one may say broadly that the Law Reports absorbed and super- 
seded tbe old "autborised " rejiorta witli remai'ltable corapletenesa 
and with all but universal approval. It was no part of the scheme, 
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Keporta was in couree of time followed in Ireland, 
aad to a certain extent in British India. Arrange- 
ments analogous, in varying degrees, to those of the 
English " authorised " reports exist in the Federal 
and State juriadictione of the United States, and 
in the larger self-governing British Colonies. In 
America " the reporters of the Supreme Court of the 
United States and of most, perhaps of all, the State 
Courts of last resort, are public officials duly elected 
or appointed," ' and accordingly the reports are 
constantly described aa official, a term which Engliah 
lawyers have avoided. 
Bulk of Sir Edwai'd Coke, iu the Preface to the Third 

andAmori- Part of his Heports, eatiiiiated the number of volumes 
inw. of reports then in existence at fifteen. About the 

beginning of the eighteenth century " a country 
lawyer who was afterwards advanced to the seat of 
justice " is said to have complained that " when he 
was a student he could carry a complete library of 
books in a wheelbarrow, but that they were so 
wonderfully increased in a few years that they 
could not then be drawn in a waggon." * Now the 



however, to sat up on official monopoly of reporting, and other 
competing series coDtinued and still coutiuue to be published, and 
to be prereired to tho Law Eeporte, for various jiiaaona, by a cortain 
number of the profession. 

I Wnmbaugh, The Study of Caxai, Sod. e4. ISfli, p. lOB. 

» Pref. to 5 Mod. p. xi. 
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would be aa much out of date as the wheel- 
baiTow. The volumes of reports are something 
over eighteen hundred if we count English reports 
alone, and come to two thousand if we add the Irish 
onea. It is said that the various jurisdictions of the 
United States have already produced something like 
double this number. Making a rough allowauee for 
the reports of Britisli India and the English-speaking 
Coloniea, we shall not be far wrong in saying 
that on the whole there are now in print not far 
from eight thousand volumes of reported decisions.' 
' Cp. Dillon, Lairs and Jiirispriidsnce of England and Anieriai, 
Boston, Mass. 189J, p. 265. The stateraent as to American reports 
is founded on the estimate there given ; but Juilga Dillon gives for 
the English ones a much larger immber than I havD ohtained as the 
remit of an independent verificution. It does not appear Ironi 
ivhat soarce his figure of 2941 volumes as existing in 1881 vta 
derived. My own touEd immbers to the end of 18B6 are; English 
■'regular" reports from the Year Books, inclusive, 1000 volumes 
Law Reports and other periodical reports, (125 ; Crown Cases, 
Criminal Law Raporta, and State Trials, 170 ; other reports of 
special classes of cases, about 30 ; total 1826. Irish reports, 
18E ; Scottish (which belong, however, to a different sjateni of 
Taw), 290. This makes for the United Kingdom a total of about 
aaOO. There oro some reports of County Court cases, but these 
ought not to be reckoned, as the decisions of inferior courts may not 
be quoted as authority. The same may be said of a mass of 
individaal reports of separate cases, collections of celebrated trials, 
■nd so forth, which might considerably swell the total if admitted, 
but of which only a small proportion ai'e properly authenticated 
reports of authoritative decisions. Inclusion of such pahlicaHons 
may perhaps account for the largeness of the estimate adopted by 
Judge Dillon. The Reeiaed lU^orts, now in their 25th volume, 
are not counted here, as they are not an addition to tlio existing 
Nporta but a reprint omitting obsolete matter. 
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Of course no one can pretend to be familiar witli 
more than a small fraction of this enormous litera- 
ture. In practice a modern lawyer is content to know 
the eiirrent authorities of his own generation and 
country, and within hia own range of work, and a 
select number of the older decisions on principles of 
general importance. All the reported English eases 
likely to be wanted for any ordinary professional 
purpose at this day might probably be contained in 
about one hundred and fifty volumes of the size of 
the Law Reports, and the number which any one 
man has found it needful or useful to read carefully 
might possibly fill, at a rough guess, twenty or 
twenty-five such volumes. 

It must not be foi'gotten that even among the 
earlier books many cases are reported twice or 
oftener by different reporters, and in modern times 
we have series of rival reports which, although they 
differ more or less in their selection of cases, have a 
great part of their matter in common. Thus the 
total substance of reported cases is not quite so huge 
aa it seems. But it is sometimes needful, if there is 
doubt aa to the facts or as to the exact language 
used by the court, to compare all the known con- 
current reports of a case, and therefore it cannot 
be said of any volume of the reports, even those of 






inferior authority, that a lawyer may not at some 
time have to refer to it. 

The peculiar difficultiee of studying Anglo- 
American law lie, on the whole, not so much in the 
actual amount of reading that is reqidrod (which is 
probably not greater than in the case of any other 
learned or literary calling) as in the dispersion of 
the materials, the rapid accession of new matter and 
obsolescence of old, and the elaborate apparatus of 
reference rendered necessary by these conditions, 
which can itself be used with full effect only after a 
certain amount of professional training and experi- 
ence. Every student should accustom himself as 
soon as possible to the process of ascertaining and 
verifying, with the help of the various indexes and 
digests, the authorities available on a given point of 
law. lists of the Euglish reports, and the abbrevia- 
- tions by which they are commonly referred to, may 
be found in I'isher's Digest and other works of 
reference, and in some of the law booksellers' 
catalogues. A new and, it is believed, a complete 
or very nearly complete one was issued by the 
Council of Law Eeporting iu 1895.^ 

I "Tables, Alphabetical and Chronological, of all Rfii)orta of Cases 
decided in England, Scotland, and Ireland . . . with a List of ths 
nsaal Modes of Citation, compiled under the direction of the 
Coancil," by Arthur Cane. London: Wm, Clowes and Sons, Ltd., 
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Let the student, above all, remember thatj^ our 
law text-boobs are not authorities, with the excep- 
tion, wliich iu usual practice is seldom material, of 
the limited number of old books by private writei-s 
to which authority in the proper sense haa been 
ascribed. Unverified notes or extracts shoidd never 
be trusted ; neither is it safe to assume that extracts 
from a case in even the most careful and learned of 
text-books, though correct so far as they go. and 
apparently relevant, will suffice for the purpose in 
hand. The test-writer'a purpose may not be the 
same as yours, and, if it were, the court may not 
i^ree with him that the pass^es he has selected 
are the only relevant ones. Fii-st-haud aeq^uaintance 
with the authorities themselves is the only safe way. 

We shall now proceed to inquire more precisely 

than we have yet done in what sense decided cases 

are of authority in our courts, and by wliat rules 

or understandii^a the inconvenience of different 

authorities being found to be in conflict is provided 

against or diiuiuished. 

1S9E. ThU intlndea Dot onl; reports full; piibllahed before 13SS, 
but Bcrial reporU conunenced beFove that d&te, and coDtmaed after- 
wuds. It does not, however, include the periodical reparti of 
oa««s in all the coQCta which have for many years been published k 
connectioil with legal newspapers. Odb cannot be sure that this 
□T any other list accoants for all the obsouce minor reports, but it 
lore than anfBcient for all practical purposes. 



CHAPTEE VI 

CASE-LAW AND PRECEDENTS 

[Blackstoue, Comm» i. 69-73 ; Kent, Comm. Lect. xxi. ; The Laws 
and Jurispnidence of England amd America^ by John F. Dillon. 
Boston, Mass. 1894 (Lects. viii. and x. ) ; Judicial Precedents : a 
short Study in Comparative Jurisprvdence, by J. C. Gray, Harv. 
Law Bev, ix. 27 ; Th^ Stvdy of Cases, by Eugene Wambaugh, 2nd 
ed. Boston, Mass. 1894]. 

As regards the authority of decided cases (which in Authority 

of de- 
modem times means, for all practical purposes, cisions : its 

degrees. 

reported cases), we have to consider whether they 
proceed from a superior court of original jurisdiction, 
or from a court of appeal which is itself subject to 
a further appeal, or from a court of last resort, that 
is, a coui't whose decisions cannot be reviewed by 
any other tribunal. The decisions of an ordinary 
superior court are binding on all courts of inferior 
rank within the same jurisdiction, and, though not 
absolutely binding on courts of co-ordinate authority 
nor on that court itself, will be followed in the 
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absence of strong reason to the contrary. The 
strongest of such possible reasons ia disregard, by 
the decision dissented from, of some still higher 
authority. 

The decisions of a Court of Appeal are landing 
on all courts of co-ordinate rank with the court 
below, and generally, according to Engliah practice, 
on the Appellate Court itself. 

As regards a court of last resort, its decisions 
are certainly binding on all courts of lower ittnk. 
Usage differs on the point whether such a cmirt 
shall treat itself as bound by its own decisiona 
The House of Lords has gone farthest in this 
direction ; the Supreme Court of the United States, 
on the other hand, has more than once openly 
reversed its own previous doctrine ; some other 
tribunals of last resort have not dissented from 
their own former conclusions except in very special 
circumstances, but have also not disclaimed the 
power of doing so. 

Few definite statements have been made on the 
subject by persons speaking with authority, and 
indeed there has not been mneh expHcit statement 
of any land ; and, in England at all events, there 
has been no attempt to regulate the usage of the 
courts by legislation. Wliat is here said is intended 




vt CASE-LAW AND PEECEDEST8 

to express the recognised practice and tradition with 
such approximate exactness as the nature of the case 
admits of. We shall now illustrate the practice by 
examples of its judicial declaration or discussion. 

As eai'ly as the middle of the thirteenth century Enriy 
Braeton, as we have seen, collected and cited de- and Uis- 
cisions; but there is nothing to warrant us in 
saying that he regarded them as positively binding 
on the judges in similar cases arising later. Early 
in the fourteenth century, however, we find Herle 
(perhaps the same William de Herle who became 
a judge in 1320, and Chief Justice of the Common 
Pleae seven years later) impresaing on the court 
before whom he argues that their decision will be 
received as authority, and therefore ought to be 
carefully considered, " for the judgment that you 
shall now make in this matter will be used hereafter 
iu every qitai-e non admisit in England." ' 

This appears to have expressed a view generally 
admitted, for otherwise we should not find the 
remark so pointedly reported without any note of 
dissent from the court, the opposing counsel, or the 
reporter himself. A century and a half later 

' Year Book, 32 Ed. I. ed. Horwood, p. 33. The iinestion (of 
which DO deciaian ia reporteii] viia whether a plea of three distinct 
and inda!>endent objectians to a clerk's eligibility for presentation 
to u charch waa Bllowable or not. 



FIRST BOOK OF JTJKISPRUDENCE 

(A.D. 1454) we find Prisot, Chief Justice of tile 
Common Pleas,' laying down from the Bench how 
inconvenient it would be for the court to disregard 
the judgments of earlier date. The question was on 
the construction of a statute, and one reason given 
is that the judges who were nearer to the date of 
the statute were more hkely to understand it 
rightly ; but the general importance of adhering 
to precedent is also insisted upon. The young 
iipprentieea of the law, Prisot says, will give no 
fiiith to their books, if points which they find many 
times laid down in their books are now to be de- 
cided the other way.^ A year later we find Prisot, 
in a discussion among the judges in the Exchequer 
Chamber, apparently maintaining the authority of 
precedent against a majority of his colleagues. The 
judges, as reported, seem to contradict themselves 
at different stages of the proceedings, but at all 
events the question whether the court was free to 
dissent from a recent decision of its own or not was 
discuaaed, in the presence of the Bar, but without 
hearing any fresh arguments from them, with con- 

' lu Wallaee mi the Heporten; 4tb od. p. 100, tlio date of this 
case ia erroneously given, as 1444, and oonaequently (it would 
aeem) Prisot, who waa appointed in 1449 and wna 
.I'ndge, is daacribed as Mr. Justice Prisot and atatfd to Lave 
afterwards prorooteii. ^ 33 Hen. VI. 41a. 
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aideraljle animation, and the reasons given, so far as 
we can collect them from an evidently imperfect 
report, are such as might well be given at this day.' 
Fortescue, Chief Justice of the King's Bench, seems 
to have said at one time that he must acquiesce in 
a series of decisions which he did not approve, 
although no judge would in his opinion so decide if 
the point were new. But on the same page he is 
stated (whether by the reporter himself, or in an 

e of Prisot to counsel, is not clear) to have said 
that, if there had been such a decision as supposed, 
he did not believe the point had been adequately 

led or considered, and therefore did not feel 
bound to pay much regard to such a judgment : 
and this seems to have been his latest opinion, 
for Prisot's contention was ultimately overruled.'' 
Prisot appears to have given the date of the case he 
relied upon ("il alleg' deins quel an.") 

Coke's general statement, in the Preface to the 
Tenth Part of his Reports, that in olden times the 
Serjeants and apprentices of tlie law " never cited 
any boob, case, or authority in particular " is there- 

34 Hen. VI. 2i. 

The Yeax Book report is made almost imintclligible by nii 
erroneous statement of the final rasult, which is eorreoted in Bro. 
Ab. Sztcutor, pi. 22, on the authority of the record aa vouched by 
the Court in 23 Hen. VIII. (a jeat for which there is not any Year 
Book in print). The law was already settled : see 8 Ed. IV, 1, pi. 1. 
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fore too wide as it stands in English ; the eontem- 
poraneo«3 Latin text, however, has " vix unquam," 
which leaves room for exceptional eases,' According 
to Coke the common form was " it is held " or " it 
is agreed in our books," " it has been decided in ftiU 
court," and the like. We must not forget the 
mechanical difBculty of citing any " book, case, or 
authority in particular," before the invention of 
priJiting ; it was not an insuperable difficulty, for 
some medieval manuscripts are very well indexed ; 
but it was not a triBing one. 

Having thus shown that the principles which 
now guide our courts in following precedents were 
in existence fom' centuries and a half ago, we may 
come at once to the most modern utterances on the 
subject. Sometimes it has been thought that 
judges are positively bound to follow decisions of 
" co-ordinate authority," that is, the decisions of 
courts of equal rank and exercising the same 
jurisdiction, unless obviously contrary to higher 
authority or the weight of previous equal authority. 
This was the view taken by the late Sir Geoige 
Jessel in the earlier part of his judicial career.* 

' 111 tliQ great caso of Iirceuj by breaking bulk, id IliS, 
Y.B. 13 Ed. IV. 9 (translated in Pollock and Wright onPoaKaim, 
pp. 134-137), Brian, O.-J., appears to bare quoted partJcnUr 
caaBB muoh as we do now. 

" Se Hariicr and O.E.R. Co. (187S), L.H. 20 Eq. at ] 
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But some yeara later, having learnt that the Coiirt 
of Appeal did not eonaider a judge of first instance 
to be so strictly bound, he held himself free to 
discusa previous deciaions of co-ordiaate authority 
on their merits, admitting, however, that " there is 
perhaps nothing more important in our law than 
that great respect for the authority of decided cases 
which is shown by our tribunals," and that the 
decision of a tribunal of co-ordinate jurisdiction 
ought to be followed " where it is of respectable 
age and has been used by lawyers as settling the 
law." ' Before the Judicature Acts the different 
Superior Courts of Common Law, the Queen's 
Bench, Common Pleas, and Exchequer, treated one 
another's decisions with respect, but not as authorities 
precluding discussion.^ It is by no means clear 
that they even held themselves positively bound by 
their own decisions while the judges who had 
pronounced them were living.^ 

' He Hallai's Estate (1879), 13 Ch. D. at i>. 712 ; Onbome v. 
SotcUlt (1880). ib. at p. 779. 

' Cp. Vsughan 383, where the kngiisgo is wide. If VaughQn, 
C.-J-, really said that a judge can never bo bound to follow an 
mthority with which he personally does not agree, he disregarded 
the uniform practice of English courts. The language of Brelt, 
U.B., e P.D. at p. 9S, aesms to go a little too far the other way. 
There ts no doubt of the fact that tho old Coarta in Westminster 
Hall often took independent lines. 

• Dallas, C.'J., aeems to imply tho contrary in Christie v. Lcteia 
(1821), 9 Brod. it B. 428. 23 K.R. 4BI. 
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Coirrcti.)!! Occasionally cases are reported which (whether 

of iMiHiifesl , , . , , . 

error. by some real mistake at the tune, or throi^h some 

omiasiou or misstatement in the report) are, ae 

they stand reported, manifestly contrary to the 

rules of law as settled and generally understood, or 

to the uniform tendency of other decisions, the 

"curi-ent of authority" as it is called.- Even a 

court of first instance may disregard obvious 

aberrations of this kind. It need not and should 

not throw the duty of correcting them on the 

Court of Appeal' 

Bospectiot Where a decision, or still more a series of 

•levixloiiK 

oiXsu acted decisions to the same effect, has been accepted for 
,law and acted upon by many persons, and especially 
where a rule thus arrived at has become a guide to 
lawyers and their clients in their dealings vrith 
property, the Courts, even Courts of Appeal, are 
slow to interfei-e with the rule, and it may perhaps 
be upheld although modern research has shown 
that it was originally founded on a mistake; for 
the revei'sal of a rule that has been commonly 
acted upon might well produce an amount of 
inconvenience greater than any advantage thut 
■could be expected from the restoration or establish- 

' f.g. Rt Sluht (1884), 28 Cli. D. at p. 
^iil of n solilar}' decuion of this kind ; 
tlie case was ever reported." 
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ineut of a rule more correct in itself. lu this 
sense it is said that " communia error fecit ins," ^ 
Even an erroneous conatniction of a statute may 
stand unreversed if it has become, on the plausible 
authority of a series of decisions, "a law which 
men follow in their daily dealings." ' For this 
reason the constant practice of conveyancers has 
great weight in support of a decision upon which it 
is founded, aud this even in a court of last resort'' 

Indeed Lord Eldon said without qualification that 
in its own subject-matter " the practice of convey- 
ancers amounts to a very considerable authority " : * 
and in the same case Lord Eedesdale pointed out 
that, if it were not so, there would be great riaj; 
of defeating the intentions of parties who had 
naturally left it to their skilled advisers to express 
those intentions in a proper form, and whose 
advisers had used accustomed forma in the sense 
regularly attaclied to them in the profession.* In 
this eminently scientific branch of the profession, 



' SlwrbHdge v. nreitwick (1871), L.R. 6 Q.B. pp. 789, 775. 

» Jasael, M.R., in Ex parte WilUy (1883), 23 Ch. Div. at p. 
137 ; and in Wallis t. Smiik (1882), 21 Ch. Div. at pp. 265, 286. 

" Lord Hatheiley in Bain v. Fothergill (1871), LR. 7 H.L. pp, 
158, 20e. 

* SmiOi V. Earl Jersey (1821), 3 BUgh at p. ■114, 22 R.K. at 
p. 43. 

' 8 Bligh at pp. 481-62, 22 R.R. at t'p. 55, 58. 
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who are as it were the Sappers of the Bar, judicial 
interpretations of the law, notably the law of real 
property, are apt to be more freely criticised than 
elsewhere. 

Deciaiona of a Court of Appeal (in EngUsh 
practice since 1875, the one Court of Appeal 
established by the Judicature Acts) are binding on 
all courts of inferior authority within the same 
jurisdiction The Judicial Committee of the Privy 
Council has declared it to be convenient and 
desirable for colonial courts to accept the decisions 
of the English Court of Appeal as authoritative on 
the construction, not only of English Acts of 
Parliament which a colonial court may have to 
apply, but of colonial statutes repeating in terms 
(as often happens) the provisions of siich Acts.^ 

It follows that a Court of Appeal not only can 
reverse or vary decisions from which an appeal is 
brought, but can overrule previous decisions of 
courts below which have not been appealed from, 
that is, can declare or give it to be undei-atood that 
they were erroneously decided and are no longer to 
be followed as authority. The Court of Appeal in 
England does not hold itself free to depart from 
its own considered decisions or (accoi-ding to its 
' Trimbk V. Sill (1879), 5 App, Ca. 343, 344. 
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latest utterances) ^ from those of the courts of like 
authority, namely the Exchequer Chamber and the 
Court of Appeal in Chancery, which existed before 
it. Quite lately the court has acted on thia view.'-' 
But it has held itself not hound by the result of a 
former case in which the judges present were 
equally divided ; for in auch a case " there is no 
authority of the Court as such," ^ 

Decisions of an appellate court of last resort are c 
binding on all courts from which an appeal lies to 
it, and, of course, on all tribunals inferior to them. 
So far what has been said of a Court of Appeal in 
general is applicable. But the further question 
arises whether a court from which there is no 
appeal shall hold itself free to review its own 
I or not. It may be said on the 



' In 1880 a different view waa held : " Aa a rule, thia Court 
ought to treat ibe decisiouB of the Court of Appeal in Chancery as 
binding anthoritieB, but wa are at liberty not to do bo where tlieie 
is a flufficient reaaon for overruling them " ; Hills v. Jenmitys, 13 
Ch. Div. 639, 648. In the la^t resort the House of Lorda agi'eed 
with the Court of Appeal and overruled the earlier deciflion ; they 
had not, of courao, to decide whetlier the Court of Appeal was 
strictly entitled to disregard it or not; Jeunijiga v. Jordan (1881), 
e App. Ca. 698. 

» "We cannot oyerrule FiiU v. Padga (2 Do O. & J. Bll)^ 
for that waa the decision of a Court co-ordinate in jniisdictiou 
with onrselree" ; Lord Herschell, L.C. in Fledge v. Carr '95, 1 
Ch. at p. 52. Cp. Lavy v. London Counly Coattcil '55, 2 Q.B. 
(Lindley, L.J.). 

" The Vera Cnn, No. 2 (1884), S P.D. 96, B8, 101. 
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one aide that even the highest court iiiny err, 
and that if it caiinot amend its own errors upon 
better information or reaaoning they may never 
be corrected at all ; for, legislative methods and 
procedure being what they are and must be, it is 
for the most part idle to count on legislation for 
tliia purpose. On the other aide it is said that 
certainty in the rules of law by which men have 
to guide themselves ia of greater importance than 
arriving at the role which is best in itself or 
most logically harraonioiis as part of a eyatem. 
This aeema a good reason why a court of final 
appeal should not decide without full deliberation, 
and should be slow to disturb any doctrine it has 
ouce laid down or approved, but hardly a sufficient 
reason why it should disclaim any power of correct- 
iug its own errors in case of need. In the absence 
of an express constitutional provision, or an unbroken 
tradition accepted as part of the judicial constitution, 
it is obvious that aU such a court can really do is 
to declare from time to time what it considers the 
proper usage, and act accordingly in particular 
cases. The members of the court at a given time 
cannot make its usage a strict law for those who 
succeed to their authority hereafter. 

At present it seems to be the accepted ' 
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thoiigh it is certainly of no gi-eab antiquity and Honwof 
rests chiefly on the repeated assertions of one jiidge, deems it- 
Lord Camphell, that the House of Lords in its hy iu own 
jutlicial capacity should hold itself absolutely bound 
by its own former decisions. In 1801 Lord Eldon 
seems to have thought that the House was not 
so bound, for he said ; " A rule of law laid down 
by the House of Lords cannot be reversed by the 
Chancellor . . . the rule of law must remain till 
altered by the House of Lords." ^ But in 1827' 
speaking in the House of Lords, he said the House 
was bound by a certain previoiis decision of its own 
oa a like subject-matterj unless there were special 
circumstances to take the ease in hand out of the 
governing principle.^ In 1852 Lord St, Leonards 
and Lord Campbell differed on the point. Lord St. 
Leonards gave it as his own opinion, addressing the 
House, " that although you are bound by your own 
decisions as much as any court would be bound, so 
that you could not reverse your own decision in a 
particular case, yet you are not bound by any mle 
of law which you may lay down, if upon a subsequent 
occasion you should find reason to differ from that 
rule ; that is, that this House, Uke every court of 



^ Firry v. WhiUKwd, 6 Vea. at pp. 5*7-18. 
■ FUUher t. Sondes, 1 Bli. N,S. at p. 24S. 
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justice, possesses an inherent power to correct an 
error into which it may have fallen."* Lord 
Campbell declined, though with expressions of 
deference, to concur in this : " Because," he said, 
" according to the impression upon my mind, a 
decision of this High Court, in point of law, is 
conclusive upon the House itself, as well as upon 
all inferior tribunals. I consider it the constitutional 
mode in which the law is declared, and that after 
such a judgment has been pronounced it can only 
be altered by an Act of the Legislature." * For 
otherwise, he argued, the rights of the Queen's 
subjects would be in a state of uncertainty. In 
the particular case the House avoided facing the 
difficulty by treating a previous decision, from 
which they did in substance depart,^ as having 
proceeded on questions of fact. But in 1860 Lord 
Campbell, having become Chancellor, repeated his 
opinion in the most positive terms. The statement 
was at the time gratuitous, nor was it altogether 



' Briglit v. BiUltm, 3 H.L.O. at p. 388. ' lb. at pp. 391-92. 

" Lord Jostica Lindley (on Uib Late of Companies, pp. 7fii, 
765} does not Bcniple to ta,j that in Brighi v. Bidtaa tbe Rouse of 
Lords repudiated that decision, or to describe it tis ovemUed. 

* A.-Q. y. Dean and Oanmis of Windsor, 8 H.L.C. at pp. 391- 
93 ; Lord Kingsdoirn, at p. 459, reserved bis opinion whenever tlw 
question should really ariae. 
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A year later, in a case ■which Lord Camphell BeimwA v. 
seems to have had present to his mind on the 
occasion last mentioned, he advised the House, 
against his own opinion of the history and authori- 
ties hearing on the case, that it was bound hy the 
result of a previous appeal in which the decision 
appealed from was affirmed, or rather stood 
unreversed, by reason of the House of Lords being 
then equally divided. In 1843 it had been held, 
in this not highly convincing manner, that by the 
old common law of England the presence of a priest 
was necessary to the civil if not canonical validity 
of a marriage : an opinion which in 1861 was 
believed by a majority of the House of Lords and 
the judges who advised them, and is now believed 
by most competent scholars, to be without any real 
historical foundation.^ "When the queatiou came 
again before the House of Lords, the late Mi'. 
Justice Willes virtually, though not professedly, 
demonstrated, in a full and most learned opinion, 
that the supposed difference between the law of 
England and that of the rest of Western Christen- 
dom was imaginary. His reasons convinced Lord 
Campbell and Lord Wensleydale, but Lord Campbell 

1 E. V. Millis, 12 CI. i F. 534 ; Bee Mr. Maitland's note in 
PoDock aiiil Maitlaud'a Sisl. Eng. Law. ii. 370. 
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I declared himself not at liberty to act on his coc- 

I vjctiou. He said : 

If it were competent to me, I would ask your Lordaliips 
to reconsider the doctrine laid down in the The Qaeea v. 
MiUie, particularly aa the judges who were then consulteil 
complained of being hurried into giving an opinion without 
due time foe deliberation, and the Menihers of thin House 
who heard the aiyiraent, and voted on the qneation, "That 
the judgment appealed against be reversed," were equallv 
divided ; so that the judgment which decided the marriage 
by a Presbyterian clergyman of a man and woman, who both 
belonged to his religious persuasion, who both believed that 
they were contracting lawful matrimony, who had lived 
together as hi^aband and wife, and who had procreated 
children while so living together as husband and wife, to be 
a nullity, was only pronounced on the technical rule of yout 
Lordships' House, that where, upon a division, the numbers 
are equal, semper prir^miimtur pro nrganle. 

But it is my duty to pay that your Lordships are bound 
by this decisioD as much as if it had been pronounced 
! dissentifftite, and that the rule of law which your 
Lordships lay down aa the ground of your judgment, sitting 
judicially, aa the last and supreme Court of Appeal for this 
empire, must be taken for law till altered by an Act of 
Parliament, agreed to by the Commons and the Crown, as 
well as by your Lordships. The law laid down aa your 
ratio decidendi, being clearly binding on all inferior 
tribunals, and on all the rest of the Queen's subjects, if it 
t! not considered as equally binding upon your Lordships, 
this House would be arrogating to itself the right of altering 
the law, and legislating by its own separate authority. 

Lord Wen sley dale said, more shortly, that, 
having been one of the judges who advised the 



r 
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Houae in B. v. Millis, he felt great doubts at the 
time ; and he implied that tliose doubts were now 
rather increased ; but the question must be taken 
as " finally and irrevocably settled by this House." 
Accordingly the House proceeded to the further 
inference (doubtless a necessary one if the original 
doctrine were right) that the priest required by the 
law laid down in B. v. Millis is a third person, and 
the rule is not satisfied by the intending husband 
being in priest's orders and performing the marriage 
ceremony for himself. It may seem startling that 
questions of legitimacy and property should be 
treated as irrevocably settled by the result of an 
equal division of the House of Lords, on argument 
and information admittedly imperfect with regard 
to the history of the law ; that result, moreover, 
depending on the accident of the form in which the 
appeal was presented : but so they were.' 

Lord Campbell's doctrine has been recognised Lator 
more than once in later years, though there has not in Honse 
been any such striking occasion for applying it. 
Thus Lord Wensleydale spoke of the decisions 
of the House as " no doubt binding upon your 
lordships and upon all inferior tribunals,"^ and 

' Bmmiah t. Beamish (1881), S H.L.C. 274. 
» Jftrwy Docki TruaUea r. (Hbhs (1888), L.R, 1 H.L. 93. 12S. 
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Lord Blackburn has said : " When it appears that a 
case clearly fella within the ratw decidendi of the 
House of Lords, the highest Court of Appeal, I do 
not think it competent even for this House to say 
that the ratio deddmdi was wrong." ' And Lord 
UalsboTf has spoken of the House as " a tribunal 
from which there is no appeal and which is bound 
by iu ovra decisions," and whose previous decisions 
it is therefore useless to examine on the ground of 
con%'enience.* It has been perceived, indeed, that 
however much the House of Lords may declaie 
itself infallible in a juridical sense, it may never- 
theless be foimd that different reported decisions of 
the House are not easy to reconcile : a tribunal 
which will not overrule itself de iurc may sometimes 
foi^et its owa former reasons and contradict itself 
de facto. This, or something so like it as to appear 
so to Loi-d Blackburn, has been known to happen. 
All that can be said is that decisions of the court 
of final appeal are not to be treated as conflicting 
without unavoidable necessity,' but if no reasonable 

■ BtMnmik y.COvtf Olaagov BoHk (16S0), 5 Ajip. Ca. 317. 
3SS:I0«UM aSaet Harrii y. U.fF.JL O. (137S], IQ.B.D. at|<. 

aatu 

* UtrUy JAmh Cetlien, Co. v. MiUhtU (1SS6), 11 App. Cfc 

* I.Qnl Sribonw iu GiMvitian Railvag Co. v. Walktr't TmMtm 
\\t^\ T Apiv C^ «t p- S7S. 
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exercise of ingenuity can reconcile them, " the later 

and more deliberate decision " ought to be followed,^ 

No other court of last resort has gone quite so Usage of 

..... , . ,. , . . Judicial 

mr, it 18 believed, in disclaiming power to correct committee. 

itself. The Judicial Committee of the Privy 
Council has held itself free to reconsider a question 
which it had formerly been compelled to decide ex 
parte, and had decided, on such consideration as was 
then practicable, against the party who failed to 
appear. In the result the previous declaration was 
confirmed, but after full argumeut, in which the 
point was treated as open and discussed on its 
merits. Their lordships, it is true, drew a distinc- 
tion between cases deciding civil rights and cases 
involving penal consequences. They said : " In the 
'Case of decisions of final Courts of Appeal on 
iqnestions of law affecting civil rights, especially 
r^hts of property, there are strong reasons for 
holding the decision, as a general rule, to be final 
to third parties. The law as to rights of property 
in this country is to a great extent based upon and 
formed by such decisions. When once arrived at, 
;e decisions become elements in the composition 
of the law, and the deahngs of mankind are based 

Lord Blackbarn in Caledonian Eaibvay Co. v. Walker's 
■Truilfes (18S2), 7 App. Cn. at p. 302. 
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upon a. reliance on such decisions." But they were 
careful to avoid any following of Lord Campbell's 
dogmatiain, for they added : " Even as to such 
decisions it would perhaps be difficult to say that 
they were, as to third parties, under aU circum- 
atancea and in all eases absolutely final, but they 
certainly ought not to be reopened without the very 
greatest hesitation." ^ 

This judgment of the Judicial Committee was 
delivered by Lord Cairns, then Lord Chancellor. It 
would seem that he was not prepared to accept 
Lord Campbell's self-denying ordinance for the 
Houae of Lords in its full extent : the Judicial 
Committee could not, of course, properly express 
any opinion as to what the House of Lords ought to 
do in exceptional eases : but the Judicial Committee, 
advised by Lord Cairns, certainly did act in a 
different spirit from the House of Lords advised by 
Lord Campbell, In fact the Judicial Committee 
liad gone very near to overruling itself many years 
earlier, in 1842, though it was then said that the 
previous opinion dissented from was " in some 
degree extrajudicial."^ 

1 Bidadrtle v. CHflan (1877), 2 P. D. 27B, see at pp, 306. 307. 

^ Eidleij V. Carsmi, i Moo. P.C. 63, Bl, not following Baimnont 

V. Barrett, 1 Moo. F.C. G9. Lord Campbell took part in thii 



^ 
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On the other hand the Court for Crowu Cases Of Court 

for Crown 
Reserved (which in its own jurisdiction is or last Caaea 

resort) has followed a previous decision of the same 

Court, though some at least of the judges present 

were not satisfied with that decision, on the express 

ground that it was binding.' 

The old Superior Courts of Common Law did The Com- 
not hold themselves absolutely bound by their own Cnurta 
previous decisions in certain matters aa to which 1875. 
they had a peculiar and ultimate jurisdiction. '^ In- 
deed it is not quite clear, as already mentioned, 
that they held themselves so bound in ordinary cases. 

The Supreme Court of the United States has Amerieau 
never held itself bound by its own decisions, and inst resort 

. not bound 

has, m met, completely reversed a recent previous by their 
opinion In at least one celebrated group of cases ciaionB. 
within recent times.^ The court was divided, but 
no member of the dissenting minority suggested 
that the former decision was not open to review ; 
and it is not an American but a British pubUcist 
who has observed that " the reversal by the highest 
court in the land of its own previous decision may 

1 R. V. Olyde (1868), L.E. 1 C.C.R. 139, 114. 

" Sa4field') Ca. (1873), L.R. 8 C.P. 306; nee e(.i)edally ptr 
BoriU. C. J., Ht p. 313. 

' 2VU legal Tciidsr Cajuis (1870), 12 Walla.:e, 467. And see 
J, C. Oray in Sarv. Lata Eev. \x, 40. 
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have tended to unsettle men's reliance on the 
stability of the law." ^ Whatever may be thought 
of tlie action of the court on this particular occa- 
it seems clear that a tribunal which, like the 
Supreme Coiu't of the United States, is not imfre- 
quently called upon to decide great political 
controversies under judicial forms could not tie 
itself down to Lord Campbell's rule without risk 
of iucouveniences far graver than any that can 
result from the opposite course. The like under- 
standing prevails in State Courts, though the 
reasons for it may not there be so strong. A very 
learned American writer states it aa well known 
that " the highest courts of the respective States, 
as well as the Supreme Court of the United States, 
all consider that they have the power to deps 
from their former rulings, however inexpedient I 
may be to exercise it." ^ 

Decisions on the same or an analogous ; 
given by a court administering the same or i 
stantially the same law, hut in a difl'erent jurisdfd 
tion, have never been treated as binding by English 
Courts. They may be treated with respect, in 
some cases with very great respect, but an £n^ 
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court is not bound to follow tiiem, and indeed is 
bound not to follow them if it thinks them in- 
correct. The decisions of the JutUcial Conunittee 
on appeal from colonies where the Common Law 
prevails are the most conspicuous example. At 
least once the Court of Appeal has dissented from 
the conclusion of the Judicial Committee on an 
important point of mercantile law.' Such dissent, 
however, is upcommon, as might be expected ; the 
more usual relation was expressed hj Lord Esher 
in the Court of Appeal in 1878: "Though those 
decisions are not authorities which bind ua, we are 
always glad to he able to follow them." ^ 

The judgments of Irish courts, of the leading 
American courts, especially the Supreme Court of 
the United States, and of Scottish courts so far 
as they deal with principles of general jurisprudence 
or mercantile law common to the two countries, are 
held entitled to the same kind of regard.^ In the 

' Lmsk Y. Scott {1S77), 2 Q.B.B.p^.Sia.aso. So aa to decision a 
on appeal from the old Admiralty Court, sea L.R. 6 Q.B. p. 736. 

' Acaios ». Bvms, 3 Ex. D, pp. 282, 291. Still less, of course, 
«ro dicta in the Judicial Committee binding, sea A, Q. v. Jacobs 
Smith, '85, 1 Q.B. at p. 483. 

' See per Bramwell, B., in Oshoni v. QillcU, L.R. 8 Ex. 97 ; per 
Cockbum, C.-J., in Searamanga v. Stamp, 5 C.P.D. p. 303 ; per 
Lord E»her, M.K., io The Bemina, 12 P.D. p. 77, and per lord 
HerachellinS.C. num. Jfa^sT. Arnatroagw H.L., 13Apii. Ca. 10; 
tB to Scottish decisions Johiaon v. Baylton, 7 Q.B.D. p. 438. 




Uoited States, i-eciprocally, modem Euglish tle- 
ons, though nowhere, of course, having positive 
authority, are constantly cited and discussed ; indeed 
in most States they are oftener cited than the 
decisions of any other State. And in any one 
State the decisions of every other State have only 
what may be called a persuasive as distinct from 
a binding authority. For all practical purposes, 

I however, it may be said that a rule of general law 
which has been laid down or approved, to sub- 
stantially the same ed'ect, in the House of Lords 
and in the Supreme Court of the United States 
is the law of the English-speaking world wherever 
it has not been excluded or varied by express legis- 
lation. 
Decisions given in Ii-eland by Lord Eedesdale 
and by Sir Edward Sugden, afterwards Lord St. 
Leonards and Chancellor of Great Britain, have 
been treated as positive authority in the English 
Conrt of Chancery ; but this is an exceptional 
tribute to the eminence of those particular .judges. 
JfisiPriui Decisions of a judge sitting alone at " Kisi PriuB," 

t given by way ol direction to the jury, can seldom 
be founded on full and sufficient argument, and by 
the nature of the proceedings they have to be 
arrived at without opportunity for much considem- 
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tioE. Such deeiaiouB have therefore never been 
allowed the same weight aa those of courts which 
are ahle to deliver considered judgments. Mr. 
Justice Best said of a ruling of Lord Kenyon'a : 
" No man can entertain a higher respect for the 
memory of that noble and learned judge than 1 
do i but Ifisi Frius decisions coming even from 
him, unless they have been acted upon by succeed- 
ing judges sitting in banc, are entitled to very 
little consideration." ' The practice of reporting 
Nisi Prius rulings has been abandoned for many 
years,* but many of the older ones have become 
good authority by subsequent approval, and some 
of them are tlie only definite reported authority 
for points of law now received as not only settled 
but elementary. 

Perhaps the best expressed justification of oui' RatioiiaiB 
system of ascribing positive authority to decided syatem. 
cases is in an opinion given to the House of Lords 
by Sir James Parke, afterwards Lord Wensleydale, 

Our Comnion Law system coiiHiata in the applying to new 
combinations of circumstances those rules of law which we 
derive from le^l principlca aiid judicial precedents ; and 
for the Bake of attaining uniformity, consistency and 

' Parlon v. Williaim (1820), 22 R.R. at p. 422 ; 3 B. & Aid. 
at p. 341, 

" Foater and Fiolason's Reyorla, ending in 1867, appear to lie 
ths latent neries of this kind. 
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certainty, we must apply those rule% wliere thej ore not 
plainly unreasonable and inconvenient, to all caeea which 
arise ; and we are not at liberty to reject them, and to 
abandon all analogy to them, in those to which they have 
not yet been judicially applied, because we thini that the 
TUlea are^ not as convenient and reasonable as we ourselves 
could have devised. It appeal's to me to be of great im- 
portance to keep this principle of decision ateadily in view, 
not merely for the determination of the particular case, but 
for the interests of law as a science.' 

It would be too much to say that the syatem of 
the Common Law secures complete uniformity or 
consiateucy. Courts are not only liable to errors 
of judgment, but may be imperfectly informed. 
But probably it is more successful in these respects 
than any other syatem. Ko doubt it appears more 
complex and ■ artificial, but it will be found on 
examination that in other systems the eomplicatiooB 
are not so much avoided as concealed or shifted. 
Either a.larg^ undefined discretion must be left to 
the judge^in every case, and uniformity given up 
even as an ideal, or a mass of judicial or extra- 
judicial exposition, or both, must accumulate — as 
haa actually happened, for example, in France — and 
form in course of time a storehouse of conflicting 
opinions, all capable alike of being cited and used 

' Per Parke J., Jfirehoust v. Jlennell (1SS3), I CL & F. ppL OST, 
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in argument, but none of them authoritative or final. 
Where the two systems have come into competition, 
as they have done in the Province of Quebec, the 
Cape Colony, and other Britiah possessions origin- 
ally settled under Continental systemB of law, the 
method of ascribing exclusive authority to judicial 
decisions has invariably, so far as I know, been 



The more or less authoritative expositions of use of 

Honian 
Koman law, or of any foreign system, by ancient or Hnd foreign 

modern writers, may be cited by way of illustration 

in courts administering the Common Law, but only 

on their intrinsic merits, and tliey can be usefully 

cited only on questions of principle where there is 

no apparent reason for the law being different in 

different countries ; and even then it is seldom 

desirable to rely on them in argument except in 

the absence of appropriate authority in our own 

books. There is one, and, so far as I know, only 

one clasBical case of the opinion of a' Eoman lawyer, 

as embodied in the Digest, being used and avowedly 

followed by an English Court of Common Law in a 

purely English litigation. In 1843 the Court of 

Exchequer Chamber had before it a new and 

important point on the rights of adjacent landowners 

to the use of underground waters. There was no 
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English authority definitely dealing with the point, 
and the Digest of Justinian was freely cited in 
argument. The Court thought the English cases, 
though not decisive, were against the existence of 
ttie right claimed by the plaintiff, and added : 

The Romaji kw foTme no rule, binding in itself, upon the 
aabjecta of these realms ; but, in deciding b, caae upon 
principle, where no direct authority can be cited from our 
bookB, it affords no small evidence of the eoundneas of the 
concluBion at which we have arrived, if it proves to be 
supported by that law, the fiuit of the reaeiLiches of the 
most learned men, the collective wisdom of agea, and the 
groundwork of the municipal law of most of the coontries 
in Europe,! 

And a fragment of Ulpian vouching and approv- 
ing an opinion of Marcellus was declared to be 
" decisive upon the point in favour of the defend- 
ants." It is obvious that, as our modern authorities 
became fuller, cases where it ia needful or desirable 
to recur to the Co-i-pus Juris are leas and lesa likely 
to present themselves. Even in jurisdictions which 
as matter of Iiiatory are outaide the Common Law, 
for example in Admiralty cases, the general usage 
is now not to go beyond our own reported decisions. 

Chief Justice Holt's famous exposition of the 
law of bailments in Coggs v. Bernard^ is not 

1 Aeton V. BlundtU, 12 M, t W. pp. 33*, 368. 
^ 2 Ld. Baym., BOB, 1 Sm, L.O, IDth ed. p. 1S7< 
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analogous to the Exeheqiier Cliamber's open citation 
of the Digest. For, although Holt's material was 
largely Roman, and he must have known it, he 
took it not directly from Justinian, but indirectly 
through Bracton, whom he seeme, conibrmably to 
the medieval tradition of the king's judges,^ rather 
to avoid regarding as a writer having positive 
authority in the law of England. " This Bracton 
I have cited is, I confess, au old author ; but in 
this his doctrine is agi'eeable to reason, and to 
what the law is in other countries." The Institutes 
are just referred to by way of illustration.^ 

The administration by English authority of those f 
foreign systems of law which actually prevail in i 
particular British possessions, as does French law 
in the Province of Quebec and in Mauritius, 
Eoman-Dutch law in the Cape Colony, and (in 
certain departments) the personal law of Hindus, 
Mahometans, and others in British India, is 
altogether a different matter. In those jurisdictions 
the law of England is itself, properly speaking, a 
foreign law which can be cited only by way of 



' "The whole court said that BractDn was naver held for ai 
•iithority in oar kw."— Fitzh. Abr. Garde, pi. 71. This Bt 
mnat rest on gome prirute tmditiou : it is not in the Year E 
report rererred to in the margin of Fit?.herbert. 



I. L.C. 10th ed. i 



>. 175 ; 



■nilarly at pp. 176, 1 
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illustration. But the tendency of both advocates 
and judges in all jurisdictions ia to use and rely on 
the books with which they are most familiar, even 
if they be not properly entitled to be treated as 
having authority in the law discussed and applied 
by the court. It would seem at first sight rather 
difficult to import English technical notions into 
the administration of Hindu or Mahometan law, 
conducted with profesaed regard for the native 
principles and authorities of each system. But 
experience has shown that, with the best intentions, 
the difficulty is to avoid doing this. And the 
tendency is by no means confined to British or 
EnglishTspeaking lawyers. I have seen an opinion 
of a distinguished French advocate on a case arising 
in Peru, in which he simply assumed the Freuch 
Civil Code to be applicable. In fact the Peruvian 
Code on that head of law was practically a transla- 
tion of the French Code, but the learned Frenchman 
did not refer to this at all, nor did he appear to 
have made any inquiry or verification. 




CHAPTER VII 

AXCIE5T AXD MODEBX STATUTES 

[Reports of the Statute Law Ommufionen from 1835. T. E. 
Holland, EttsnifS upon the Form (fUu Law, Jjofndon 1670.] 

The actual procedure of Parliament or of any Andent 

^ ^ Acts of 

other legislative assembly is a matter of constitu- Parliament, 

how framed 

tional law not to be considered in this work. But 
the place of legislation among the sources of law is 
very different from what it was in the Middle Ages, 
and a student may easily be misled if he carries 
back into medieval history notions derived from the 
constant and systematic working of our modem 
l^islative machinery. In the Middle Ages l^isla- 
tion was not the primary business of Parliament, 
and the rule that the king cannot l^islate without 
Parliament was established only by d^ree& Early 
statutes, therefore, are of a mixed character, con- 
taining both legislative and administrative provisions. 
We can hardly separate the declaration of new law 
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from the enforcement of old, the establishment of 
novel remedies for novel mischiefs or newly detected 
shortcomings from the king's executive instructions 
to his officers. The King in his Council is alike 
ready to make fresh rules, to provide fresh machinery 
for the better working of existing rules, and to dis- 
pense justice in extraordinary cases. Law-making is 
not yet regarded as a distinct branch of sovereign 
power, external to the judicial authority, requiring 
strict and literal obedience, but entitled to nothing 
more. Hence there is a notable contrast between 
ancient and modern statutes. " The former," said 
the Criminal Law Commission of 1835, " often con- 
tain little more than the enunciation of a general 
principle of law, leaving the Courts to work out and 
establish the provisions necessary for caiTying the 
law mto effect, whilst in modem statutes the opposite 
extreme appears to have been followed ; and the 
enactments are expressed with much useless circum- 
locution, aud are overloaded with minute provisions, 
details, and repetitions." Again, the wording of the 
statutes was not finally settled by Parliament itself, 
but entrusted to a smaller body of the king's learned 
counsellors and judges. In 1305 Hengham, Chief 
Justice of the Common Pleas, cut short an argument 
of counsel on the construction of the second Statute 
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of Westminster with the remark : " None of your 
glosses on the Statute ; we know it better than you, 
for it was our work." ^ Hengham was Chief Justice 
of the King's Bench in 1285, when the statute was 
passed, and would naturally be one of the chief 
persons consulted. In later times the judges have 
treated Acts of Parliament as proceeding from a 
wholly external and unjudicial authority. Coke, 
in the Prefaces to his Reports and elsewhere, gave 
utterance to the feeling that Acts of Pai'hament 
which meddle with the Common Xaw (that is, with 
the judicial development of it by the courts) are on 
the whole likely to do more harm than good. His 
criticism did not spare even the statutes of Edward I. 

This feeling, which may now be called traditional, Profee- 
is not due merely to bUnd ptofessioual dislike of jenJousj 
change. There is real danger of both the principles isw. 
and the administration of the law being impaired 
by the well meant adventures of amenders who are 
not sufficiently informed to understand the difficulties 
of their task, and who have not the skill needed for 
its adequate execution. Both the matter and the 
form of legislation depend on the will of the 
legislator, and in almost all English-speaking com- 



G Ed. I., ed. Horwood, ] 
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inunities legislative power hea been exerciBed by 
assemblies which cannot well be learned as a whole, 
anJ which may or may not be disposed to take 
the ttdrice of competent persons as to the workman- 
ship of their productions. 

In fact the statutes of Edward I., framed, as we 
hkve seen, by learned men who treated the resolu- 
■AcrTniioT tions of Parliament ns instractious leaving them a 
discretion as to form, are clear and businesslike. 
If they are obscure to posterity, it is because the 
language and matter are no longer familiar, not by 
reason of bad work. The great statute of " Quia 
Emptoi-es," which is slUl embodied in the law not 
ouly of England but of most lands settled from 
England, concludes by defining what are now called 
the " extent " and the " commencement " of its 
operation with precision that modern draftsmen 
have restored only in our own time,^ Diffuse 
language and slovenly drafting became the rule in 
the Tudor period, concurrently with an enormous 
increase of legislative activity. The Ci-own had 
discovered Uiat Parliament could be used aa a 
revolutionary engine of despotic authority under 

' Et »ciooilum quod iatud Btatutum locum tenet de terra 
Teuditis taneadis in feoda aimpliciter tsotum, et se exteDdit od 
tempns futuriuD, et ittcipiet iDoum tenere ad festuin Bsnctt Andne 
proximo fulurum. 
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constitutional forms, aad it was used without spar- 
ing, but also without any method being elaborated. 
When an enactmeat of ambitious design and wide 
application, like the Statute of Uses, was found 
inadequate for its purposes, the failure, together 
with the various unintended consequeuces and 
complications, was almost entirely left to itself. In 
this period ordinary legislation was dwarfed to a 
considerable extent by proceedings which were 
legislative in form, but in fact political acts of State, 
such as the series of statutes which carried out the 
abolition of Papal supremacy and the teconstitution 
of the Church of England. 

In the seventeenth century, too, constitutional 
questions had the upper hand. From the Stuart 
reigns we have perhaps half a dozen Acts of Parlia- 
ment which have left a permanent mark on the 
ordinary civil law between subject and subject.^ 
Thus the formal art of legislation received no con- 
sideration and made no progress at all for more 
than two centuries. Eapid increase in the bulk of 
legislation is a conspicuous feature of the eighteenth 
century, but, as in the sixteenth century, the quality 
of the work becomes worse rather than better as the 
' Tho Statutes of Limitntion of Actions (Jamea I.) mid those of 
Wards and Liveriea, Frauds, and DlstributioDs (Charles II.) are, I 
believe, tlie only important ode9. 
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(luanlity liirii^ oul U graaler. Il is trae tiuil in 
the first half of the ei^teentb centory there was a 
goajd d^l iff Dsefttl amendment of legal procedme, 
sfterwanla fur^tien just because it had done ha 
busiaeaa without troable ; but the enligliteiwd jut^es 
or chancellors who procured this to be done left 
posterity U} rest on their labours, and no echoed or 
tradition of good workmanship was founded. About 
the end of the last century the only art of the 
pttrliaiiientary ilraftamau was to pile up as many 
words as possible, aiguificant and insignificant, on 
the chance that in their multitude the intention 
of the enactment might find safety. Petbape the 
iityle and structure of Acta of Parliament were at 
their very worst in the generation immediately pre- 
ceding the Reform Act of 1832. The Copj-right Act 
of 1S42 is among the latest legacies of the bad old 
style of drafting, and a more llagrant specimen 
could not easily be found. Improvement began 
only when the burden was becoming intolerable 

Proposals for systematic reform had not been 
wanting, indeed, from the time when the mischief 
was first felt. Sir Nicholas Bacon, the father of 
Francis Bacon, formed a plan of this kind as early 
as 1557,^ and his more illustrious son put forward 
' See the Reporf of the Statute Lav! Camiiiiasimi, 



ward I 
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in 1616 a carefully considered "Proposition touch- 
ing the compiling and amendment of the laws of 
England." ^ Many of his ideas anticipate the work 
of modem law reformers, and some, though not all, 
have heen more or less carried out in our own time. 
He desired to have a digest of ancient l^al rules 
(for convenience, not as an authoritative text), and 
revised editions of the Statutes and the Year Books, 
omitting obsolete matter. He did not recommend 
the framing of a new " text law "- — what we should 
now call a code — of the Common Law : " I dare 
not advise," he said, " to cast the law into a 
new mould." Coke, no friend of Biicon's, gave a 
limited approval to the scheme, so far as related to 
consoHdatjou and amendment of statutes, in the 
Preface to the Fourth Part of his Reports. Nothing 
was done, however, for more than two centuries 
afterwards. 

The movement whose great monuments in yia-Wi 
political history are the first Keforni Bill and iawco 
the Municipal Corporations Act at last gave an ami h 
effectual impulse in this direction also. A series 

Letters (mrf Lift, ed. Spedding, vi, 01. An earlier draft or 
nme project is also preserved, op. eit. v, 81. The AphoriBma 

appended to book riii. of the "De AugmentiB" (in Phil. IVorl^, 
',) have beea cited bj moderu Continental db well aa En;!;tiBh 

writers, and contain much that is still of value. 
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of Commissions considered the consolidation and 
improvement of the criminal law and of statute 
law generally during many years from 1834 onwards. 
The poaitive results obtained were for a considerable 
time so scanty as to seem altogether inadequate to 
the labour expended. Nevertheless we can now 
see that the labour was not thrown away, for it 
bore fruit surely, though slowly, in the course of 
the next generation.^ The improvements effected 
within the last fifty years, have not, it is true, yet 
made the form of English legislation perfect. Over 
and over again the moat competent critics have 
lamented the want of a final revising hand. Many 
troubles and blunders would have been saved if 
Parliament could have entrusted the Jast touches 
of draftsmanship to some peiToanent and impartial 
expert body. The function of removing obvious 
blemishes of form is at present not regiJarly com- 
mitted to any one, and the House of Lords can 
exercise it only occasionally and partially. Political 
difficulties have so far been insuperable, and not 
only elegance but even eleamesa of language has 

' The Reports extend from 1834 to 1345. There was a Board 
for the Reviaion of the Statute Law from 1854 to 1869, which 
made extensive preparatioiia but was preveated (it aeenia hy 
diffBrencas of opinioE in dataila) from completing anytliing. 
Referancaa to its publioatioua may be found io Piijfessor Holland's 
Essays upon llu: Form of the Laio, p. 117. 
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often to be knowingly sacrificed to the exigencies 
of working a Bill through Committee in the House 
of Commons with as little contentious diacuasion 
SB possible. With all drawbacks, however, the 
improvements effected are anch as would have 
seemed impossible to a lawyer of Blackstone's or 
Eldon's time. Obsolete and merely temporary or 
otherwise expired enactments are now systematically 
repealed by Statute Law Revision Acts, and the pro- 
cess has been brought down to Acts of the year 1881. 
The revised edition of the Statutes which has been 
made possible by this process, together with the 
official Index, which is periodically re-issued, and 
embodies the latest alterations down to its date, 
enables us to ascertain with comparati\'e ease what 
legislation is actually in force on any given topic.^ 
The Interpretation Act of 1889, which superseded 
a similar but much less complete and workmauhke 
statute of 1850 known as "Lord Brougham's Act," 
has ensured reasonable conciseness and approximate 
uniformity in the wording at any rate of Acts of 
Parliament introduced by Minister's and prepared 
in the Parliamentary Counsel's Office, which has 

' But tlis student must not Buppose tbat the Statutes at large 
have become u superfluous omament in a libwry. Reference to 
repealed and obsolete Ada is often neccasary for pntctical as well 
as bUtorioiil purposes. 



been raised, eliiefly by the work of Lord Thring 
while he was at its head, to the rank of a distinct 
and important State department. The chief danger 
of downright had drafting is now in private members' 
amendments. 
M In 1 845 the provisions usually inserted in special 
Acts forming public companies, and authorising 
them to acquire land for their works, were embodied 
once for all in the Companies Clauses, Lands Clauses, 
and Eailways Clauses Consolidation Acts, " as well 
for the purpose of avoiding the necessity of repeat- 
ing such provisions in each of the several Acts 
relating to such undertakings as for ensuing greater 
uniformity in the provisions themselves." ^ It is 
said that in the first seven years after this system 
came into operation it saved 100,000 folio pages 
of print. Allowing something for the increasing 
rate of commercial development in the time that 
has since elapsed, the saving down to the present 
date may well be estimated at not less than a 
million pages. This admirable and beneficent 
invention^ which everybody now takes as a matter 
of coiirse, was due to Mr. Booth, then the Speaker's 
Coimsel. In our own time the same system has 
been applied, with slight modification, to the Mutiny 
' These words are identiual in tlie preamble to each of the Acts. 
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Act. The Army Act, 1881, stauds pennaneutly 
on the Statute-hook, and 18 continued in force by 
an annual Act. Vain repetition of the provisions 
for the government and discipline of the army is 
thus avoided, while the constitutional control of 
Parliament is as effectivi^ly maintained as ever. 

Many considerable bodies of statute law have Conbolida- 
been cousolidated at various times, ana in some coditying 
eases the consolidating Acta are really codes to 
the extent of the subjects dealt with. The first 
notable example of this process was, I believe, the 
Merchant Shipping Act of 1854; just forty years 
later this and the later Acta on the same matters 
were consolidated in the Merchant Shipping Act, 
1894, which fills 292 pages in the Law Keporta 
edition of the Statutes. Other groups of Acts 
relating to various branches of public law, — Public 
Health, Inland Eevenue,and others, — which formerly, 
by their intricacy and the number of partial repeals 
and amendments, presented great difficulties even 
to experts, have from time to time been brought 
together in an orderly fashion. More than this, a 
certain number of well settled portions of our 
general commercial law have been declared in 
statutory form, codified in fact, with the general 
approval of men of business and acquiescence of 
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lawyers. Bills of Exchange and other negotiable 
instruments were thus dealt with in 1882, Partner- 
ship in 1890, the Sale of Goods in 1893. So far 
these codifying measures have worked quite smoothly 
and have given rise practically to no litigation ; 
that is to say, the cases decided on their construe- 
tioa have been very few, and of those almost all have 
been on questions of principle which the Acts had 
left open because the existing law left them open, 
and which would equally have called for a decision 
in a jurisdiction where no such statute existed. 
Oui- statutory criminal law remains, in point of 
form at least, in a relatively backward condition, 
notwithstanding the laudable endeavours of the 
late Sir James Stephen and others. Many portions 
of it, and some of the most important, are unavoid- 
ably entangled with controversial matter of several 
kinds, so that non-contentious amendment eeems 
extremely difficult. Yet the Italians have suc- 
ceeded, under a system of parliamentary government 
not widely different in principle from onr own, in 
passing a new and thoroughly revised Penal Code. 
Here we can only note the fact that England has 
made no advance on the Criminal Law Consolidation 
Acts of 1861, which are not codifying Acts because 
they assume knowledge of a great deal of unwritten 
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law ; for example, the definitions of murder, man- 
slaughter, and larceny. Broadly speaking, the 
administration of our criminal law — what the French 
call p^ncdit^ — is now mostly if not wholly reduced 
to the written form : the substance of it is not. 

Lord Westbury's elaborate project for a Digest Codifica- 
of the whole law, which seemed to promise great 
things a generation ago, and came to an end in 
1870, need be mentioned here only for the purpose 
of showing that it has not been overlooked. It 
not only failed of its immediate purpose, but failed 
to leave any considerable result, save that two of 
the gentlemen employed to prepare specimens of 
the proposed digest converted their work into 
meritorious and useful text-books of the ordinary 
type, which went through several editions.^ To 
the present writer, at any rate, it seems that the 
example of the Anglo-Indian Codes ^ has been more 
practical and fruitful. Codification was forced 
upon British India by the necessities of Indian 

^ One of these is Goddard on Easermivts: the Preface to the 
fourth edition contains an account of the Digest of Law Com- 
mission, which is now omitted in the fifth (1896). 

2 Edited by Dr. Whitley Stokes, Oxford, 1887. See his Intro- 
duction for a short history of codification in India. See, too, Sir 
Courtenay Ilbert's articles, ** Indian Codification," Law Qitart. Rev, 
V. 347 ; '* Sir James Stephen as a Legislator," ib, x. 222 ; and an 
article of my own on the Life of Sir James Stephen in the National 
Review for August 1895. 
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govenunent, and the experiment has on the whole 
been remarkably succeasftiL There is no reason 
why it should not succeed in England when public 

education is sufficiently advanced to demand it, 
and competent English lawyers are set to do the 
work instead of discussing whether it is possible. 
For the commercial parts of our unwritten law 
codification is already accepted in principle, and 
has been carried into execution in some important 
branches. The further extension of the process is, 
in my opinion, no longer doubtful in principle, but 
only in time and opportunity. But the question 
involves so much controversial matter, and is so far 
from elementary, that it cannot properly be pursued 
ill this work. In the United States there iu quite 
as much difference of opinion as here, and the 
discussion hiis been complicated by premature and 
over -ambitious legislation, or attempts at legislation, 
in some of the States.^ Meanwhile the improve- 
ments in form which are effected in this country 
are for the most part followed, after no long 
interval, by substantially identical legislation in the 
English-speaking coloniea The consideration that 
statutory cousolidation and amendment of the 

' See JuJge John F. Dillon's Lavs ajid Jurisprudence of 
England and Ameriea, Lect. ix. , for a aumnmry of American facts 
ntiil opinions. 
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Common Law in this country are likely to be 
taken as an example by great part of the English- 
speaking world is a reason for proceeding with the 
utmost caution and employing the very best learn- 
ing and skill that can be secured for the work. It 
is no reason for leaving a great and beneficial work 
undone, but rather for keeping it constantly in 
view, and advancing it as occasion serves. 
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